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1.2

THE LAW COMMISSION
AND
HM LAND REGISTRY

Item 5(a) of the Law Commission’s Seventh Programme of Law Reform

To the Right Honourable the Lord Irvine of Lairg, Lord High Chancellor of Great Britain

PART |
THE LAND REGISTRATION BILL AND ITS
OBJECTIVES

INTRODUCTION

The Land Registration Bill is the final outcome of six years’ joint work by the
Law Commission and HM Land Registry.” The purpose of the Bill is a bold and
striking one. It is to create the necessary legal framework in which registered
conveyancing can be conducted electronically. The move from a paper-based
system of conveyancing to one that is entirely electronic is a very major one and
it will transform fundamentally the manner in which the process is conducted.
The Bill will bring about an unprecedented conveyancing revolution within a
comparatively short time. It will also make other profound changes to the
substantive law that governs registered land. These changes, taken together, are
likely to be even more far-reaching than the great reforms of property law that
were made by the 1925 property legislation. Not only will the Bill introduce a
wholly different method of conveyancing, but, as we explain below, it will also
alter the way in which title to land is perceived.”? The Land Registration Bill is the
largest single law reform Bill and project that has been undertaken in the Law
Commission since its foundation in 1965.

When the Law Commission and HM Land Registry first began planning the
Bill, the possibility that conveyancing might be conducted electronically had
scarcely been mooted. The Consultative Document from which the Bill derives,
“Land Registration for the Twenty-First Century”, which the Law Commission
and HM Land Registry published in 1998,° set the agenda for the development
of dematerialised conveyancing and stimulated a good deal of public debate.
There is now wide support, both within the property industry and from many
legal practitioners, for the introduction of a system of dealing with land in
dematerialised form. Indeed, such a system has come to be regarded as

The collaboration has already resulted in Land Registration Act 1997, which (amongst
other things) extended the triggers to compulsory first registration and recast the
provisions on indemnity.

See below, para 1.10.

(1998) Law Com No 254, referred to throughout this Report as “the Consultative
Document”. See below, para 1.15.
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inevitable. The Bill provides the necessary changes to the law at precisely the time
when they are needed. It will enable those who deal with property to take full
advantage of the developments in information technology unconstrained by out-
of-date legislation.

In this Part we explain¥a
(1) the objectives of the Bill and the thinking behind them;
(2) some key features of the Bill; and

(3) the background to the Bill and how it has come about.

THE OBJECTIVES OF THE BILL

We have explained above that a system of conveyancing conducted in
dematerialised form is now regarded as inevitable. Dealings with land cannot
remain unaffected by the general development of electronic commerce.
Nevertheless, however inevitable it may now seem, there is a legitimate public
expectation that the change to an electronically based system for dealings with
land will produce clear and demonstrable benefits. The public rightly seeks a
more expeditious and much less stressful system of dealing with land. It also
wants to see better protection for title to land and for the rights and interests that
exist in land. The Bill attempts to meet these expectations.

The fundamental objective of the Bill is that, under the system of
electronic dealing with land that it seeks to create, the register should be
a complete and accurate reflection of the state of the title of the land at
any given time, so that it is possible to investigate title to land on line,
with the absolute minimum of additional enquiries and inspections.

Although that ultimate objective’ may seem an obvious one, its implications are
considerable, and virtually all the changes that the Bill makes to the present law
flow directly from it. The Bill is necessarily limited in its scope to registered land
or to dealings with unregistered land in England and Wales that will trigger first
registration. Although the great majority of titles are in fact now registered, there
are still substantial amounts of land (particularly in rural areas) that are
unregistered. However, as we explain in Part Il, unregistered land has had its
day.® In the comparatively near future, it will be necessary to take steps to bring
what is left of it on to the register.’

The process of registration of title is conducted by the State through the agency
of HM Land Registry. Indeed, the State guarantees the title to registered land.

See above, para 1.2.
It will not be achieved at once.
See below, para 2.9.

See below, para 2.13.
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If, therefore, any person suffers loss as a result of some mistake or omission in
the register of title, he or she is entitled to be indemnified for that loss. At
present, there is no requirement that a disposition of registered land has to be
entered in the register if it is to be effective. Even without registration,
dispositions are valid not only between the parties to them, but as against many
but not necessarily all third parties who subsequently acquire an interest in the
same registered land. This is a necessity under the present law because there is a
hiatus % called the “registration gap” % between the making of any disposition
and its subsequent registration. The transfer or grant has to be submitted to the
Land Registry for registration, which inevitably takes some time.® It would be
wholly unacceptable for the transfer or grant to have no legal effect in that
interim period. It should be noted that there are some interests in registered
land, presently known as overriding interests, which are not protected in the
register at all but which nonetheless bind any person who subsequently acquires
an interest in the land affected. This is so whether or not that person knew of, or
could readily have discovered, the existence of these interests.

If it is to be possible to achieve the fundamental objective of the Bill mentioned in
paragraph 1.5 above¥s

(1) all express dispositions of registered land will have to be appropriately
protected on the register unless there are very good reasons for no doing
S0;

(2) the categories of overriding interests will have to be very significantly
reduced in scope; and

(3) dispositions of registered land will have to be registered simultaneously,
so that it becomes impossible to make most dispositions of registered land
except by registering them.

The aim stated in (3) will be possible only if conveyancing practitioners are
authorised to initiate the process of registration when dispositions of registered
land are made by their clients. This is a very significant departure from present
practice.

To achieve the goals stated in paragraph 1.8 will also require a change in attitude.
There is a widely-held perception that it is unreasonable to expect people to
register their rights over land. We find this puzzling given the overwhelming
prevalence of registered title. Furthermore, the law has long required compliance
with certain formal requirements for the transfer of interests in land and for
contracts to sell or dispose of such interests. The wisdom of these requirements is
not seriously questioned. We cannot see why the further step of registration
should be regarded as so onerous. In any event, under the system of electronic
conveyancing that we envisage (and for which the Bill makes provision), not only

Registration is effective from the time when an application is taken to have been received
in the Registry.
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will the process of registration become very much easier, but the execution of the
transaction in electronic form and its simultaneous registration will be
inextricably linked.

These changes will necessarily alter the perception of title to land. It will be the
fact of registration and registration alone that confers title. This is entirely in
accordance with the fundamental principle of a conclusive register which
underpins the Bill.’

SOME KEY FEATURES OF THE BILL

It may be helpful to list some of the most striking changes that the Bill will either
introduce as soon as it is brought into force or allow to be introduced
subsequently. Two of the main changes%in relation to the introduction of
electronic conveyancing and the recasting of the law on adverse possession¥acall
for specific comment.

Electronic conveyancing

The Bill will create a framework in which it will be possible to transfer and create
interests in registered land by electronic means. It is envisaged that, within a
comparatively short time, it will it will be the only method of conducting
registered conveyancing. As we have indicated above,” an essential feature of the
electronic system when it is fully operational is that it will be impossible to create
or transfer many rights in or over registered land expressly except by registering
them. Investigation of title will be almost entirely online. It is intended that the
secure electronic communications network on which the system will be based,
will be used to provide information about properties for intending buyers. It will
also provide a means of managing a chain of transactions by monitoring them
electronically. This will enable the cause of delays in any chain to be identified
and remedial action encouraged. It is anticipated that far fewer chains will break
in consequence and that transactions will be considerably expedited. Faster
conveyancing is also likely to provide the most effective way of curbing
gazumping. The process of registration under the electronic system will be
initiated by solicitors and licensed conveyancers, though the Land Registry will
exercise control over the changes that can be made to the register. Electronic
conveyancing will not come into being as soon as the Bill is brought into force. It
will be introduced over a number of years, and there will be a time when both the
paper and electronic systems co-exist.

Adverse possession

The Bill abandons the notion that a squatter acquires title once he or she has
been in adverse possession for 12 years. It creates new rules in relation to
registered land that will confer greater protection against the acquisition of title

°  See above, para 1.5.

10

See para 1.8.
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by persons in adverse possession. This is consistent with one of the objectives of
the Bill¥that it is registration alone that should confer title." The essence of the
new scheme is that a squatter will be able to apply to be registered as proprietor
after 10 years’ adverse possession. However, the registered proprietor will be
notified of that application and will, in most cases, be able to object to it.”” If he or
she does, the application will be rejected. However, the proprietor will then have
to take steps to evict the squatter or otherwise regularise his or her position
within two years. If the squatter is still in adverse possession after two years, he or
she will be entitled to be registered as proprietor. We consider that this new
scheme strikes a fairer balance between landowner and squatter than does the
present law. It also reflects the fact that the basis of title to registered land is the
fact of registration, not (as is the case with unregistered land) possession.

Other changes

Some of the other striking changes that the Bill makes can be summarised as
follows%a

the requirement of compulsory registration of title is to be extended to
leases granted for more than 7 years, with power to reduce the length of
registrable leases still further;

in favour of those dealing with them, owners of registered land will be
presumed to have unrestricted powers of disposition in the absence of any
entry on the register;

the rules as to the competing priority of interests in registered land will be
clarified and simplified;

the protection for rights in or over registered land will be simplified and
improved by the extension of notices and restrictions and the prospective
abolition of cautions and inhibitions;

the range of overriding interests will be significantly restricted in their
scope: the ambit of particular categories of overriding interests will be
narrowed, some categories will be abolished altogether and others will be
phased out after 10 years;

it will become possible to access the history of a registered title (to the
extent that the Registry has it) if there is a reason to see it;

charge certificates will be abolished and land certificates will have a much
less important role;

Crown land, including much of the foreshore around England and Wales,
that is not presently registrable will become so; and

"' See above, para 1.10.

2 If there is no objection to the application, the squatter will be registered.
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a new system of independent adjudication of disputes arising out of
disputed applications to the registrar will be set up.

THE BACKGROUND TO THE BILL

As we have indicated above,” the Land Registration Bill has its genesis in the
Consultative Document, “Land Registration for the Twenty-First Century”,
which was published by the Law Commission and HM Land Registry in 1998."
This was part of the continuing work of the Law Commission and Land Registry
on the reform of the law on land registration.”” That Document was prompted by
three factors¥

(1) the need to create the legal environment in which it was possible to
conduct conveyancing in electronic form and which reflected the
possibilities that electronic conveyancing could offer;”

(2) the unsatisfactory nature of the legislation that governs land registration;"

(3) the need to create principles that reflected the fact that registered land
was different from unregistered land and rested on different principles.*

The Document set out in great detail the present law and made proposals for the
reform of almost all aspects of it, having regard to the three matters listed above.

The Consultative Document attracted a good deal of interest and attention.
There were nearly 70 written responses, many of them very detailed and well-
informed. We list those who kindly responded in Appendix B to this Report. In
addition to these written responses, the Law Commission and Land Registry had
the benefit of the views that were expressed at three very well-attended seminars
that were held to discuss the proposals, namely%a

(1) a seminar for members of the Bar held at Falcon Chambers and kindly
organised by Derek Wood, CBE, QC;

(2) ameeting of the Chancery Bar Association; and

(3) ameeting of the Property Litigation Association.

13

See para 1.2.
" (1998) Law Com No 254.

® The Consultative Document was the second report produced by the Law Commission and

HM Land Registry. The recommendations contained in the first, Land Registration: Land
Registration: First Report of a Joint Working Group (1995) Law Com No 235, were
implemented by Land Registration Act 1997. For the background to this joint
collaboration, see Law Com No 254, paras 1.7%.1.9.

Law Com No 254, para 1.2.
Principally the Land Registration Act 1925. See Law Com No 254, para 1.3.
Law Com No 254, para 1.6.
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Furthermore, both Steve Kelway, the General Counsel to the E-Conveyancing
Taskforce at HM Land Registry, and Charles Harpum, the relevant Law
Commissioner, have spoken regularly to firms of solicitors around the country, to
seek their views on the development of electronic conveyancing. We are very
grateful to all of those who went to so much time and trouble to assist us. It will
be apparent from the Bill and the commentary on it that their efforts were not
wasted. We gratefully acknowledge the assistance that we have received from
others on specific aspects of the Bill elsewhere in this Report.

The great majority of the recommendations contained in the Consultative
Document were accepted on consultation. Where different or better views were
expressed, they have been accepted in preference, as the Report makes clear.
There is only one issue upon which we have diverged from the views of
respondents, and that concerns the length of registrable leases.” Having regard
to other, compelling policy objectives, we did not follow the trend of responses.

There are two matters on which we sought views in the Consultative Document
which were supported on consultation which we have nevertheless not taken
forward.

First, the proposals contained in Part X of the Consultative Document™ on
prescription have been abandoned for three reasons¥

(1) there was not a compelling case for the reform of the law of prescription
in the context of registered land alone as there was in relation to the law
of adverse possession;

(2) the Law Commission is now undertaking a comprehensive review of
easements and land obligations which will include prescription and it
seems better to view prescription as a totality; and

(3) some of the conveyancing concerns that informed our proposals™ have
been addressed in more direct ways in the Bill.”

Secondly, we have not made any specific recommendations in relation to a
problem thrown up by the decision of the Court of Appeal in Brown & Root
Technology Ltd v Sun Alliance & London Assurance Co Ltd.” The particular
problem there was as follows. A tenant had assigned a registered lease. The
assignee did not register the assignment. The assignor then exercised a break
clause and successfully determined the lease. This case caused considerable
concern and we explored a number of ways in which it might be resolved in the

19

See below, para 3.14.

20

See Law Com No 254, paras 10.79 and following.
? See Law Com No 254, para 10.89(2).
22

See below, para 8.66.
# [2000] 2 WLR 566.
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Consultative Document.” However, we have decided that no reform is needed
because the law already provides an adequate remedy. Where a seller of land® has
executed a transfer of a registered title, he or she holds that land on a bare trust
for the buyer until the buyer is registered as proprietor. If the seller purports to
dispose of the land after it has been transferred but before registration, he or she
commits a breach of trust for which the usual remedies exist. The problem
thrown up by the Brown & Root case will disappear when electronic conveyancing
is introduced, because the making of dispositions and their registration will
occur simultaneously.”

STRUCTURE OF THE REPORT

In Part Il of this Report we explain the principal changes to the law which the
Bill will make.” In Parts 1113 XVII, we provide a detailed commentary on the
Bill and explain how it is intended to operate. That commentary follows the
structure of the Bill in most respects, but not slavishly.

# See Law Com No 254, paras 11.26%:11.29.

% Including an assignor of a lease for valuable consideration.

* See above, para 1.12.

" We have not included a statement of the present law on land registration because the

matter was exhaustively considered in the Consultative Document, Law Com No 254, to
which reference should be made.
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PART Il
SUMMARY OF THE MAIN CHANGES MADE
BY THEBILL

INTRODUCTION

In Part | of this Report, we stated that the Land Registration Bill would bring
about the most fundamental changes to conveyancing and land law since the
reforms of 1925." Indeed, the effect of the Bill may be even more profound than
the changes made in 1925. Three of its features are particularly striking¥

(1) It creates a new system of electronic conveyancing that is quite different
from, and will supersede, the present paper-based practice. One of its
main aims is to make it possible to investigate title as far as possible on-
line, with a minimum of additional enquiries.

(2) When the system of electronic conveyancing is fully operative, the transfer
or creation of many interests in land will only be effective when
registered. An electronic system means that these two distinct steps will in
fact occur simultaneously. This overcomes the difficulties that presently
exist because of the so-called “registration gap”’ and means that the
register will become conclusive as to the priority of most expressly created
interests in registered land.

(3) It introduces a new system of adverse possession, applicable only to
registered estates and registered rentcharges. This system is based upon
the recognition that registration is the basis of title to registered land and
not possession (as is the case in relation to unregistered land).

In this Part, as a necessary prelude to the technical commentary on the Bill that
follows, we summarise the main changes that the Bill will make to the present law.
For the convenience of readers, we examine the topics in the order in which they
appear in the Report.” That order is determined partly, but by no means
exclusively, by the arrangement of clauses in the Bill, rather than by the intrinsic
importance or novelty of the provisions. Indeed the explanations of both
electronic conveyancing and the new provisions on adverse possession appear
towards the end of the Report.

The matters addressed in this Part are as follows¥

(1) first registration;

See above, para 1.1.
See below, para 2.45

Certain matters, such as the Land Registry, which is the subject of a short Part of the
Report, require no comment here, as it is not the subject of any significant change.
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(2) cautions against first registration;
(3) powers of disposition;

(4) registrable dispositions;

(5) priorities;

(6) notices and restrictions;

(7) charges;

(8) overriding interests;

(9) registration;

(10) special cases;

(11) alteration, rectification and indemnity;
(12) conveyancing: general matters;
(13) electronic conveyancing;

(14) adverse possession;

(15) judicial provisions; and

(16) rules.

In the course of this review, we make one recommendation. This relates to the
future extension of compulsory registration of title, and it is for future action.

FIRST REGISTRATION

The provisions governing first registration were recast comparatively recently by
the Land Registration Act 1997. This Act was the first result of the joint work on
land registration by HM Land Registry and the Law Commission and it greatly
extended the dispositions which trigger the compulsory registration of land.” The
Bill does make further changes to the law, but they are less extensive than those
made by the 1997 Act.” Four of these changes are, however, particularly
noteworthy.

First, in response to views expressed on consultation, the Bill permits the
voluntary registration in two cases where it is not presently possible. Profits a

4

See below, para 2.13.
°  See Land Registration Act 1925, ss 123, 123A.
See generally, Part 111 of this Report.

10
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prendre in gross’ and franchises® may be registered with their own titles, provided
that they are held for an interest equivalent to a fee simple or under a lease of
which there are still 7 years to run.’ Such rights often have considerable
economic value and, particularly in the case of certain profits (such as fishing
rights), are not infrequently bought and sold. At present such rights can only be
noted in the register.

Secondly, the length of leases that are subject to compulsory registration is
reduced. Leases granted for more than 7 years (rather than for more than 21
years as at present) will be subject to the requirement of registration,” with a
power to reduce the period still further.” At present, most business leases ¥ the
most common form of commercial dealing with land %, are granted for periods
of less than 21 years” and are therefore incapable of registration. We can see no
justification for excluding such leases from the benefits of land registration and,
in particular, electronic conveyancing. Furthermore, it is absurd to continue to
maintain two separate systems of conveyancing % the registered and
unregistered % particularly as these will become much more divergent as a
result of this Bill. Unregistered conveyancing must be given its quietus as soon as
possible.

Thirdly, the Bill makes it possible for the Crown to register for the first time land
that is held in demesne % in other words land that it holds in its capacity as
ultimate feudal overlord. At present only estates in land can be registered,” and
land which the Crown holds in demesne is not held for an estate.” The Bill
enables the Crown to grant itself a freehold estate so that it can register it.” This
is of some practical importance because the amount of land held in demesne is
considerable. In particular, most of the foreshore is so held and cannot at present
be registered. If such land is registered, it will be easier for the Crown to protect
it against adverse possession™® under the provisions explained below. " This is very
much in the public interest, as it preserves the foreshore from incursions.

Such as fishing or shooting rights.
Such as the right to hold a market.
°  CI 3; see below, paras 3.19, 3.20.
' Cl 4; see below, paras 3.13%:3.16.
Cl 116; see below, para 3.17.

11

12

See, eg, BPF/IPD, Annual Lease Review 2000, p 6: “Considerably shorter terms are evident
in new lease agreements with almost three-quarters of new leases... now lasting just 15
years”.

Land Registration Act 1925, s 2.

13

" This has a number of other consequences for land registration that the Bill also addresses:

see paras 11.20 and following.

CI 79; below, para 11.11.

15

® Typically by persons building jetties and piers out into the sea.

" See paras 2.69 and following.
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Fourthly, the territorial extent of the land that can be registered is significantly
increased by the Bill so that some submarine land will become registrable.*

We consider that, in principle, the remaining unregistered land should be phased
out as quickly as possible and that all land in England and Wales should be
registered. As we have indicated above,” the continuation of two parallel systems
of conveyancing, registered and unregistered, has absolutely nothing to
commend it. Furthermore, as a result of the change to an open register in 1990,
the contents of the register are now public.” The register is no longer something
of concern only to conveyancers but provides an important source of publicly
available information about land, a resource in which there is an increasing
interest. However, the Bill does not introduce any system to compel the
registration of all land that is presently unregistered. This may at first sight
appear paradoxical, but there are three particularly compelling reasons for not
doing so at this juncture.

First, we consider that it would be premature to do so. Not only have the changes
made by the 1997 Act only recently started to have effect, but the present Bill will
offer considerable additional benefits to those whose titles are registered, quite
apart from the conveyancing advantages should they wish to sell or deal with
their land.” We therefore anticipate a very significant rise in voluntary first
registrations as a result.” Compulsion should not be employed in our view until
it is clear that existing provisions have been given an opportunity to work.

Secondly, compulsory registration is at present triggered by the making of many
of the commonest dispositions of unregistered land. It is not at all easy to devise
a system of compelling compulsory registration of title other than one that
operates on a disposition of the land in question. The mechanisms of compulsion
in such situations are not self-evident and there are dangers in devising a system
that could be heavy handed. Any such system would obviously have to comply
with the European Convention on Human Rights. The means employed would
therefore have to be proportionate to the desired ends.

Thirdly, the implementation of the present Bill, which makes such striking and
fundamental changes to the law governing registered land and the methods of
conveyancing that apply to it, is likely to stretch the resources of both the
conveyancing profession and HM Land Registry for some years after its
introduction. We doubt that it would be possible to accommodate a programme

®  Cl 127; below, para 3.5. This was prompted by our discussions with the Crown Estate,

which is anxious to have this extension.

¥ Para 2.6.

20

The change was made pursuant to the Land Registration Act 1988.

2 In particular, the protection that the Bill offers against acquisition of title by adverse

possession: see below, paras 2.69 and following.

22

As a result of the changes made by the Land Registration Act 1997, it is cheaper to register
land voluntarily than if compulsory registration is triggered by a disposition.

12
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for the compulsory registration of all the remaining unregistered land at the
same time.

Nevertheless, we recognise that total registration is a goal that should be sought
within the comparatively near future. We therefore recommend that ways in
which all remaining land with unregistered title in England and Wales
might be brought on to the register should be re-examined five years
after the present Bill is brought into force.

CAUTIONS AGAINST FIRST REGISTRATION

As the name suggests, cautions against first registration provide a means by
which a person, having some estate or interest in the land affected, may be
notified of an application for first registration.” Such cautions exist under the
present law.* The principal changes to the present law that the Bill makes are as
follows. First, it places the register of such cautions on a statutory footing and
makes provision for its alteration by analogy with the provisions applicable to the
register of title. Secondly, it makes it impossible for a person to lodge a caution
against first registration in relation to his or her own estate, where that estate is
registrable.” The entry of a caution against first registration is not intended to be
a substitute for the registration of an estate where such registration is possible.”

POWERS OF DISPOSITION

As we have indicated,” one of the goals of the Bill is to make it possible for title to
land to be investigated almost entirely on-line. The register must therefore
provide all the necessary information about the title. One ground on which a
disposition of land might be challenged is that the party who made it was acting
outside his or her powers in some way, as for example, where a statutory body
such as a local authority made a disposition that it was not permitted to make.”
The present law is not entirely clear on this point. However, it has been assumed
that a registered proprietor is to be taken to have all the powers of disposition that
an absolute owner of a registered estate or charge would have under the general
law, unless there is some entry in the register, such as a restriction or caution,
which limits those powers.” The Bill gives statutory effect to that assumption.”

% For cautions against first registration under the Bill, see paras 3.54 and following. For the

relevant provisions of the Bill, see Cls 15%22.
See Land Registration Act 1925, s 53.

24

% This prohibition takes effect two years after the Bill is brought into force.

% There are, however, special provisions dealing with Crown land that is held in demesne:

see paras 11.17 and following.

27

See above, para 2.1 (1).

® For a case involving an ultra vires disposition of registered land by a charity, see Hounslow

London Borough Council v Hare (1990) 24 HLR 9.
#  Cf State Bank of India v Sood [1997] Ch 276, 284.

30

See Cls 23, 26, 52. See below, paras 4.5%4.11 and 7.7, respectively.

13



2.16

2.17

At the same time, it makes it clear that, although a disponee’s title will be
protected if some limitation on those powers has not been entered in the
register,” this does not make the disposition lawful.® The protection given to the
disponee’s title does not therefore prejudice any claims that may arise in relation
to the improper exercise of that power.”

REGISTRABLE DISPOSITIONS

The Bill lists the transactions that are registrable dispositions, in other words,
those dispositions that transfer or create a legal estate and which should,
therefore, be completed by registration.* There are two novelties in the Bill. First,
the concept of registrable dispositions is extended to leases granted for more
than 7 years or (rather than for more than 21 years, as at present),” with a power
to reduce that period still further.* This echoes the position in relation to first
registration.” Secondly, Schedule 2 sets out precisely what the registration
requirements are for registrable dispositions.

PRIORITIES

At present, the law that governs the priority of interests in registered land is
partly a matter of express provision in the Land Registration Act 1925 and partly
a matter of common law where that Act is silent. Although the relevant common
law principles have been clarified by judicial decision, they are still in some
respects uncertain. The Bill therefore sets out in statutory form the principles of
priority that apply in relation to interests in registered land. The effect of the
general principle stated in the Bill is that the date of the creation of an interest
determines its priority, whether or not it is protected in the register.* However,
by way of exception, where a registrable disposition is registered, it takes priority
over any interest that affected the estate immediately prior to the disposition that
is not protected at the time of registration.” Subject to certain exceptions, of
which overriding interests are the most important, an interest will only be
protected if it is a registered charge or the subject of a notice in the register.
When electronic conveyancing becomes the norm, it is likely to become
impossible to create or transfer many interests in registered land except by

' For the future, the appropriate entry will be a restriction, because cautions are

prospectively abolished: see below, paras 2.19 and following.

32

See Cls 26, 52. See below, paras 4.8%24.11 and 7.7, respectively.

* " If, for example, trustees sell land without obtaining the consent of a beneficiary that is

required by the trust instrument, the transfer to the buyer will be unimpeachable. However,
the trustees will remain liable for their breach of trust.

* Cl2r.
% Cl27(2)(b)(0).
*® Cl116.
37

See above, para 2.6

See CI 28; below, para 5.5.

38

39

Cls 29, 30; below, paras 5.6 and following.
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simultaneously registering them.” In this way, creation and registration will
coincide so that the register will in fact become conclusive as to the priority of
many interests and not just, as now, of interests under registered dispositions.

The Bill also clarifies the status of certain rights for the purposes of registered
land, namely rights of pre-emption, an equity arising by estoppel and a mere
equity. All are treated as proprietary interests from the time of their creation for
the purposes of the Bill.*

NOTICES AND RESTRICTIONS

Not only does the Bill seek to make title to registered land more secure, but it
also attempts to enhance substantially the protection given to the interests of
third parties over registered land. The Bill does this by simplifying the methods
of protecting such interests in the register and, at the same time, extending the
protection that an entry in the register gives. Two of the existing forms of
protection ¥ cautions against dealings and inhibitions % are prospectively
abolished, subject to transitional provisions.” Cautions against dealings do not
protect the priority of an interest, but merely give the cautioner a right to be
notified of an impending dealing with the registered land. However, where a
person who wishes to protect his or her interest in the register cannot obtain the
consent of the registered proprietor to the entry of a notice or restriction, a
caution is the only available option. Inhibitions are merely one form of restriction
on a registered proprietor’s powers. They prevent the registration of any
disposition of a registered estate or charge.” There is no good reason for
retaining them as a separate form of entry.

The only two forms of protection under the Bill are notices and restrictions.* A
notice is appropriate to protect incumbrances on land that are intended to bind
third parties, such as the burden of a lease, an easement or a restrictive
covenant.” A restriction regulates the circumstances in which a disposition of a
registered estate or charge may be the subject of an entry in the register.” It can
be used for many purposes, for example to ensure that%s

(1) where there is a disposition of land held on a trust of land or a settlement,
the proceeds are paid to at least two trustees or to a trust corporation,
thereby overreaching the interests under the trust or settlement;

40

See below, para 2.59.
See Cls 113, 114; below, paras 5.26 and following.

41
2 Schedule 12, para 2(2)% (4). Cautions against dealings are not be confused with cautions
against first registration which are, as we have explained above, retained under the Bill: see
para 2.14.

Land Registration Act 1925, s 57.

See Cls 32%,47, discussed in Part VI of this Report.
® See ClI 32; below, para 6.6.

" See CI 40; below, para 6.34.
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(2) where any consents are required to a disposition, they are obtained; or

(3) where a corporation or other body has limited powers, to indicate this
limitation.”

Under the Bill it will be possible either to enter a notice or apply for a restriction
without the consent of the registered proprietor.”” However, in such a case, the
proprietor will be notified¥

(1) in the case of a notice, of its entry and will be able to apply for its
cancellation;® and

(2) in the case of a restriction, of the application, to which he may then
object.”

The Bill also imposes a duty on a person to act reasonably in exercising the right
to apply for the entry of a notice or restriction. The duty is owed to any person
who suffers damages in consequence of the breach of that duty.

CHARGES

Such changes as the Bill makes in relation to charges are mainly of a technical
kind.” Two are, however, significant. First, the law that governs the priority of
further advances made by chargees is recast so that it coincides with present
practice. A new method of making further advances is also offered.” Secondly,
the Bill imposes a duty on the registrar (for breach of which indemnity is payable)
to inform existing chargees whose charges are protected in the register, of any
overriding statutory charge when it is registered.”

OVERRIDING INTERESTS

Overriding interests are interests that are not protected in the register but are,
nonetheless, binding on any person who acquires an interest in registered land,
whether on first registration or where there has been a registrable disposition of a
registered estate that has been completed by registration. The range of interests
that are presently overriding is significant. They include many easements
(whether or not these have been expressly granted or reserved),” the rights of

47

Cf above, para 2.15.

“* 1t will not be necessary to produce the land certificate or otherwise obtain the proprietor’s
consent as it is now.

* See Cls 35; 36; below, paras 6.26%:6.31

" See Cl 45; below, para 6.56.

*' CI 77; below, paras 6.28, 6.55.

*2 See Part VII of the Report.

* See Cl 49; below, paras 7.28 and following.
See CI 50; below, para 7.40.

Land Registration Act 1925, s 70(1)(a).
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persons in actual occupation,” leases granted for 21 years or less,” as well as
some obscure interests that may have very serious effects on the registered
proprietor (such as manorial rights). Overriding interests therefore present a very
significant impediment to one of the main objectives of the Bill, namely that the
register should be as complete a record of the title as it can be, with the result that
it should be possible for title to land to be investigated almost entirely on-line.

The Bill seeks to restrict such interests so far as possible.” The guiding principle
on which it proceeds is that interests should be overriding only where it is
unreasonable to expect them to be protected in the register.” The Bill
incorporates a number of strategies to achieve this objective. These include, in
particular, the following¥

(1) defining the categories of overriding interests more narrowly;
(2) excluding some expressly created interests from overriding status;

(3) phasing out the overriding status of the more obscure interests after 10
years and allowing for them to be entered on the appropriate register
without charge in the interim;* and

(4) strengthening mechanisms for ensuring that overriding interests are
protected in the register if they are capable of being so protected.

The move to electronic conveyancing, described below,* will itself facilitate the
process of eliminating overriding interests. This is because it is envisaged that
many interests in land will only be capable of being created when simultaneously
registered.” Such interests will never be overriding, therefore.

It may be helpful to summarise the likely extent of overriding interests that will
be binding on registered disponee of registered land ten years after the Bill is
brought into force and the provisions mentioned in paragraph 2.25(3) have taken
effect. They are likely to comprise¥

(1) most leases granted for three years or less;
(2) the interests of persons in actual occupation where%

(a) that actual occupation is apparent; and

" Ibid, s 70(1)(g).
% Ibid, s 70(1)(K).
*® See below, Part VIII.

* See below, para 8.6.

At the end of that period, the interests in question would not be extinguished. But if they

were not appropriately protected, they would be vulnerable.

* See paras 2.41 and following.

®2 See above, para 2.1 (2) and below, paras 2.59 and following.
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(b) the interest3
(i) is a beneficial interest under a trust; or
(i)  arose informally (such as an equity arising by estoppel);

(3) legal easements and profits a prendre that have arisen by implied grant or
reservation or by prescription;

(4) customary and public rights;
(5) local land charges; and
(6) certain mineral rights.

Each of these can be justified under the guiding principle mentioned above in
paragraph 2.25.

REGISTRATION

As would be expected, the Bill contains extensive provisions relating to
registration, the register and searches of the register.” These are provisions of
considerable practical importance, though most of them are similar to existing
provisions. There are some new provisions, however.

First, there is a power to record in the register the fact that a right to determine a
registered estate has become exercisable. The main case that this is intended to
cover is where the owner of a freehold subject to a rentcharge has failed to pay
the rentcharge and the owner of that rentcharge has a power to re-enter in
consequence.* This accords with our policy of trying so far as possible to make
the register conclusive as to title, so that inquiries outside of the register are kept
to a minimum.®

Secondly, in response to representations that were made to us on consultation,
the Bill gives the registrar power to disclose information about the history of a
title.* The register is a record of the title as it stands at any given moment. It
does not explain the history of the title, nor is that history relevant in most cases.
However, there are occasions when it is necessary to discover how title devolved
and the Bill will enable those who have reason to discover this to be able to do so
to the extent that the registrar has the information.

Thirdly, at present, land and charge certificates have to be produced on various
occasions in relation to particular transactions or entries in the register. The Bill

63

See Part 6 of the Bill and below, Part IX of the Report.

*  See Cl 64 and below, paras 9.29%:9.35, where we explain how this power will be made

effective.

65

See above, para 2.1 (1).
" CI 69; below, paras 9.58%:9.60.

18



2.32

2.33

2.34

2.35

abolishes (by making no provision for) charge certificates. The role of land
certificates is considerably reduced.”

SPECIAL CASES

The Bill makes provision for certain special cases.” Of these, the only one where
the Bill makes significant changes to the present law is in relation to the Crown.”
The Bill addresses three difficulties that presently exist.

First, much of the land which the Crown holds is not held by it in freehold
tenure but in demesne. In other words it holds the land in its capacity as ultimate
feudal overlord of whom all freehold land in England and Wales is directly (or
perhaps very occasionally indirectly) held. However, as we have mentioned,” it is
only possible to register a freehold or leasehold estate, so that much of the land
that the Crown holds, cannot be registered.” The Crown Estate wishes to be able
to register land held in demesne. The Bill makes provision by which the Crown
may grant to itself a fee simple for this purpose.”

Secondly, the Bill makes provision for the Crown to lodge cautions against the
first registration of land held in demesne.” Although “Crown cautions” have
been lodged in the past, there is no express right to do so under the present
legislation and the Bill places the matter beyond doubt.

Thirdly, there are occasions when an estate in fee simple determines and the land
escheats to the Crown.” At present, if the title to such land is registered, it should
be removed from the register because it ceases to be held in fee simple and is,
instead, held in demesne.” The Bill contains provisions to ensure that entries in
the register in relation to such escheated land remain until the land is disposed of
by the Crown or pursuant to an order of the court.”

67

See Schedule 10, para 4; below, paras 9.83%,9.91.
See Part 7 of the Bill and below, Part XI of this Report.

68

" The other provisions, such as those on bankruptcy, differ from the present law only in

minor details.

® See above, para 2.7.

" Cf Scmlla Properties Ltd v Gesso Properties (BVI) Ltd [1995] BCC 793, 798.

2" Cl 79; below, para 11.11. Such provision is needed because at common law the Crown

cannot grant itself a fee simple. It cannot hold directly of itself as feudal tenant.

”® Cl 81; below, para 11.17. Grants by the Crown out of demesne land will, as now, be

subject to the provisions on compulsory first registration: see CI 80.

™ There are, we understand, in the region of 500 such cases every year and they normally

arise out of the insolvency of a company. In such cases, the liabilities that affect the land
normally exceed its value.

" The Crown incurs no responsibility for escheated land unless the escheat has been

completed by some act of entry or management by it in relation to the land.

76

Cl 82; below, paras 11.28 and following.
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Our discussions with those representing Her Majesty, the Crown Estate and the
Duchies of Cornwall and Lancaster were necessarily both detailed and
protracted. As will become clear from Part XI of this Report, this is because of
the complexities of%

(1) the application of principles of feudal tenure in relation to the Crown; and
(2) the legislation governing dispositions of property by the Royal Duchies.

It was either difficult or, in some cases, impossible, to achieve the straightforward
and sensible outcomes that all parties desired.” This was partly because of these
complexities and in part because the feudal character of the applicable rules of
law was fundamentally at variance with the way in which land is now transferred
or granted. Both the Crown and the Royal Duchies have important public
functions in relation to land. They also have large commercial property
portfolios. The rules of law under which they are presently required to operate
impede the efficient conduct of their functions. They also create difficulties for
those who deal with the Crown and the Duchies.

We consider that there is a strong case for creating a clear and comprehensive
legislative framework that would govern¥a

(1) the holding of land by the Crown and the Royal Duchies;

(2) the circumstances in which land passes to the Crown and the Duchies
because it is ownerless; and

(3) the rights and responsibilities of the Crown and the Duchies in relation to
such property, particularly when (as is usually the case) it is of an onerous
character.

We cannot immediately see any good reason for the retention of the remaining
aspects of feudalism in England and Wales. We note that the Scottish Parliament
recently abolished the admittedly more pervasive feudal system that applied in
Scotland.”

ALTERATION, RECTIFICATION AND INDEMNITY
Mistakes do occasionally occur in the register” and it is also necessary to update

it to take account of interests that have determined. The Bill does not make
major changes to the present law and practice on the alteration of the register.

"1t was on occasions not possible to be sure what the relevant principles of law were.

Abolition of Feudal Tenure etc (Scotland) Act 2000.

78
® They are in practice few, as the small number of successful claims for indemnity makes
clear.
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What it does do is to codify that present practice in a way that makes its working
apparent.” The present legislation obscures what actually occurs.

The law governing the payment of indemnity for mistakes that have occurred in
the register and other losses for which the Registry is responsible was revised by
the Land Registration Act 1997. The Bill does not, therefore, make anything
more than minor changes to the present law.*

CONVEYANCING: GENERAL MATTERS

The fact that the register is a public document that is readily and cheaply
accessible means that the provisions of the Land Registration Act 1925 that
prescribe what proof of title a seller of a registered estate must deduce® are now
badly out of date. They were conceived at a time when the register was closed
and could be inspected only with the permission of the registered proprietor and
when searches in the register had to be conducted in person at HM Land
Registry in London.* These prescriptive rules are not replicated in the Bill,
though there is a power to make rules as to the obligations of a seller in relation
to the proof and perfection of his or her title.*

ELECTRONIC CONVEYANCING

Introduction

The move from a paper-based system of conveyancing to one that is entirely
electronic is the most important single feature of the Bill.* However, it should
not be thought that this is something sudden. It is in fact the logical culmination
of a process that has been going on for a number of years.” The land register has
been progressively computerised and almost all registered titles have now been
entered on the computer. A system of direct access to the computerised register
was first introduced in 1995. It is now known as Land Registry Direct.” Even
electronic conveyancing has begun. It is already possible to notify the Registry of
the discharge of a registered charge by electronic means,” and applications to
register dealings with registered land can be lodged electronically.” The

80

See Schedule 4; discussed in Part X of this Report.

* See Schedule 8, discussed below, paras 10.29 and following.

82

Land Registration Act 1925, s 110(1)%(3), (5). Section 110 applies “on a sale or other
disposition of registered land to a purchaser other than a lessee or chargee”.

*  Postal searches of the register were introduced in 1930. For their impact on conveyancing,

see Alain Pottage, “The Originality of Registration” (1995) 15 OJLS 371.

84

Schedule 10, para 2; below, para 12.8.

* For an explanation of the provisions governing electronic conveyancing, see Part X111 of

this Report. For the relevant provisions of the Bill, see Cls 91%294; Schedule 5.

86

Cf Ruoff & Roper, Registered Conveyancing, 1-11.
" For the conditions of use, see Ruoff & Roper, Registered Conveyancing, F-11, F-12.
Land Registration Rules 1925, r 151A.

See Land Registration Rules 2001, SI 2001 No 619.

88
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development of electronic conveyancing is occurring simultaneously and in
tandem with the development of the National Land Information Service, which
is an on-line system of access to a range of sources of information about property
that are held in disparate places. NLIS provides a means of searching other
registers that relate to property such as local authority registers of local land
charges and the details of coal mines that are kept by the Coal Authority. It is
worth emphasising that electronic conveyancing will employ well-established
computer technology and it will be capable of operation from the personal
computers that most practitioners already have. The move to electronic
conveyancing will not require any great capital outlay by them.

We begin by giving a brief summary of the present practice in relation to dealings
with registered land and then explain how electronic conveyancing may work.

Present conveyancing practice in relation to registered land

In many transactions, typically the sale of a freehold or leasehold property, there
is a contract of sale that precedes the eventual transfer or other disposition. At
present, on a sale of registered land, it is not the usual practice to protect this
estate contract by the entry of a notice or caution in the register. The buyer
protects his or her position more effectively instead by making a priority search
under the Land Registration (Official Searches) Rules 1993.

Transfers and other dispositions of a legal estate are made in paper form by deed.
They are then submitted in that format by the disponee to the Land Registry for
the appropriate form of registration.

When it is executed, the transfer (or other disposition) operates only in equity
until it is registered or entered in the register. In other words, the disposition
creates an interest in registered land even before it is registered.” Furthermore,
there is an inevitable hiatus between the disposition and its entry in the register
and this so-called “registration gap” has been a source of problems.” When the
relevant registration or entry in the register is made, it takes effect from the date
on which, under rules, the application for registration is deemed to be delivered
to the Registry.” This is so even though, in those more complicated transactions
in which HM Land Registry raises requisitions, that date may be considerably
earlier than the actual date of registration. In practice it is important that the
disposition is taken to be registered from the date of deemed delivery of the

* This is reflected in the rule that governs the priority of competing minor interests, namely

that such an interest takes its priority from the date of its creation and not from the date of
its protection in the register. See Law Com No 254, para 7.17.

** Rights may be created in relation to, or dispositions may be made of, the land during the

period. For some examples of these difficulties, see Abbey National Building Society v
Cann [1991] 1 AC 56; Brown & Root Technology Ltd v Sun Alliance and London Assurance
Co [2000] 2 WLR 566.

Land Registration Rules 1925, r 83.
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application.” In complex transactions, it often takes some time to sort out
matters such as cross-easements and other ancillary rights, and this tends to be
done after the application has been submitted for registration.

The Land Registry only becomes involved in a transaction after a disposition has
been made. It is only at that stage that problems come to light and requisitions
are raised because applications are in some way found to be defective.*

The actual process of registration after receipt of an application is conducted
entirely by the staff of HM Land Registry. The solicitor or licensed conveyancer
who submits the application for registration has no part in that process and acts
solely as agent for his or her client.

Electronic conveyancing: the anticipated model

Introduction

The way in which it is visualised that electronic conveyancing will operate is
strikingly different.” Before examining how a typical dematerialised
conveyancing transaction involving registered land® might work, two points
should be emphasised.

The first is that the Land Registry’s involvement in the conveyancing process will
begin earlier than at present. This will be either %

(1) before the parties to a disposition of either¥a
(a) registered land; or
(b) unregistered land that will trigger compulsory registration;

conclude a contract that is to precede that disposition;” or if there is no
such contract,”

(2) Dbefore the relevant disposition is made.

* From our discussions we are aware that this is particularly the case in relation to

conveyancing transactions that are fiscally driven (and which have to be registered before
the start of the next fiscal year) and in complex commercial property transactions.

94

Cf Land Registration Rules 1925, r 317. About 50% of applications are defective in some
way or another. Fewer mistakes occur with the new-style land registry forms, which are
likely to be the model for electronic instruments.

% See generally Steve Kelway, “Etherlinks in the conveyancing belt” Estates Gazette, 2

December 2000, p 104. Mr Kelway is the General Counsel to the E-Conveyancing
Taskforce at HM Land Registry.

% For electronic conveyancing and applications for first registration, see below, para 2.65.

" In other words, an estate contract such as a contract to sell land.

% As where a registered proprietor intends to charge his land, or where (as is commonly the

case) there is to be a lease without any prior agreement for a lease.
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In many cases the disposition and, where title is already registered, its
simultaneous registration will be the last stage of the conveyancing process. That
means that all the conveyancing work must be completed by that date.” One of
the intended objectives of the new system is to identify errors and discrepancies
at the earliest possible stage, and to resolve any difficulties so far as possible
before registration.'”

The second point is that changes to the register will be made as a result of the
actions of the solicitors or licensed conveyancers acting for the parties to the
transactions. This is explained more fully below.'™ We also explain that do-it-
yourself conveyancers will not be excluded from electronic conveyancing.*

How a typical conveyancing transaction might operate

The manner in which electronic conveyancing might operate may be illustrated
by the example of a typical contract to sell a parcel of registered land and its
subsequent completion. It should be stressed that this is necessarily tentative and
that what eventually appears is likely to differ in some details at least from what is
set out here.® The system is likely to be based on a secure electronic
communications network that will only be accessible by contractually authorised
professionals, whether those are solicitors, licensed conveyancers, estate agents or
mortgage lenders.” The network will not just be used for the specifically legal
stages of the transaction, but also for the provision of information about the
property. It is also likely to be employed to co-ordinate and manage chains of
transactions,'™ provided that those transactions are dispositions of registered
land or are of a kind that will trigger the requirement of compulsory registration.
It is anticipated that some body % which might or might not be the Land

*Ironically, this will bring the registered system into line with what formerly happened with

unregistered conveyancing, where the deed of conveyance was the final stage of the
conveyancing process. Many dispositions of unregistered land now trigger compulsory
registration, so that the deed of conveyance is no longer the final stage. There has to be an
application for first registration and the registrar will need to be satisfied as to the title
before he can register the disposition. See Ruoff & Roper, Registered Conveyancing, 12-45.

' We have been told by many practitioners that it is not always possible for them to finalise

the details of ancillary rights (typically cross-easements) in a complex conveyancing
transaction and that such matters are presently resolved after the application for
registration is made. However, in future, such matters could be resolved by contract
between the parties. That contract will be protected in the register, so that its priority is
preserved. When the details are finalised between the parties, the easements or other rights
can then be entered in the register.

101

See below, para 2.57.

102

See below, para 2.68.

' Formal consultation on the Land Registry’s model for electronic conveyancing is planned

for the autumn of this year.

' The extent to which professionals may be permitted to access the secure Intranet will

obviously depend on their role.

' In particular a chain of house sales. There may be no need for “chain management” in

relation to a chain of commercial transactions.
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Registry % will be made responsible for managing chain sales in order to
facilitate them. When a party instructs a solicitor or licensed conveyancer to act
on his or her behalf in a purchase or sale of a property in circumstances in which
there is likely to be a chain, that agent will be required'® to notify the “chain
manager” of the fact of that instruction. There will be further requirements for
that agent to provide information to the chain manager as to the completion of
the various pre-contractual stages of the transaction, such as investigating title,
carrying out local searches, obtaining mortgage offers, etc. The chain manager
will then be able to build up a picture of the chain and so that he can identify any
persons in the chain who are delaying the process. This information will be made
available via the secure Intranet to all parties in the chain. Although it is not
anticipated that the chain manager will have any compulsive powers,"” he will be
able to encourage the offending parties to complete the steps that are still to be
performed. There will inevitably be pressure from others in the chain who are
ready to contract. The power to manage chains in this way is an important
feature of our proposals on electronic conveyancing. Chains are a major cause of
disquiet in the conveyancing process, particularly in relation to domestic
conveyancing. By providing a means of controlling and expediting chains, the
Bill should do much to alleviate the frustrations that are suffered by so many
buyers and sellers of land. It is anticipated that it should prevent chains from
collapsing.

When the parties have agreed the terms of the contract,” they will send a copy in
electronic form to HM Land Registry, where it will be checked electronically.
This will enable any discrepancies in the contract on matters such as property
address, title number and seller’s name to be identified at that stage and rectified

before the contract is concluded.

The contract will be made in electronic form and signed electronically by the
parties or their agents. It is anticipated that, under the Bill, estate contracts will
be required to be protected in the register by the entry of a notice as a pre-
requisite to their validity. This noting in the register will occur simultaneously
with the making of the contract and one effect of it will be to confer priority
protection on the buyer.” The form of notice will have been agreed with the
Registry in advance. The Registry will store the contract in electronic form and
this is likely to be for a period that will be set in accordance with rules and is
likely to reflect the nature of the contract.™

' The basis of this requirement will be contractual.

7 Indeed, it is not easy to see what effective forms of compulsion there could be.

% The draft contract will be an electronic document.

% See CI 72(6)(a)(ii) of the Bill, below, para 9.68.

"% In the case of a normal estate contract, the period of storage is likely to be comparatively

short. This is because most contractual obligations are merged on completion. Where the
contract is likely to have a longer life, such as an option or a right of pre-emption, the
period of storage will be longer. It will be possible to obtain official copies of such
contracts.
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In relation to the disposition itself, a similar process will be undertaken. The
draft transfer and any charge will be prepared in electronic form and agreed
between the parties. Once again, the draft will be submitted to the Registry. The
details in the transfer will be checked electronically against the contract to ensure
that there are no discrepancies. A “notional” register will then be prepared by the
Registry in consultation with the parties to indicate the form that the register will
take when the transaction is completed. Completion, when it occurs, will entail
the simultaneous occurrence of the following events¥s

(1) the execution of the transfer and any charges in electronic form and their
transmission to the Registry, where they will be stored;

(2) the registration of the dispositions so that the register conforms with the
notional register previously agreed with the Registry; and

(3) the appropriate (and automatic) movement of funds™"

112

stamp duty “ and Land Registry fees.

and the payment of

The proposed system will eliminate the “registration gap”. There will no longer
be any period of time between the disposition and its registration. In time it will
also mean that the register becomes conclusive as to the priority of all expressly
created interests. This is because, if it is only possible to create interests validly if
they are registered simultaneously, the date on which they are created will be the
date of their registration. The register will therefore become a record of the
priority of such rights.

As we have indicated above¥4

(1) Changes to the register will be made automatically as a consequence of
electronic documents and applications created by solicitors or licensed
conveyancers, who are acting for the parties to the transactions.™

(2) Only those solicitors or licensed conveyancers who have been authorised
to do so will be permitted to conduct electronic conveyancing.™ The
relationship with the Registry will be contractual, under a *“network
access agreement”,” and the Registry will be obliged to contract with any
solicitor or licensed conveyancer who meets the specified criteria.”® Those
specified criteria will be the subject of wide consultation and discussion

with the relevant professional and other interested bodies. One of the

111

See below, para 2.62.

112

See below, para 2.64.

113

See para 2.51.

114

See para 2.52.

" For such agreements, see Schedule 5, para 1; below, para 13.36.

“® The criteria are necessary to ensure the integrity of the register. For the criteria, see

Schedule 5, para 10; below, paras 13.40 and following.
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important aims of those criteria is, as we explain in Part XIII of this
Report, to raise the standards of conveyancing."”

However, it will also be noted from the examples given above,™ that the Registry

will still exercise a substantial measure of control over the registration process.
This is because it will not be possible to change the register except in the form
agreed in advance with the Registry.

Compulsory use of electronic conveyancing

There is power in the Bill to make the use of electronic conveyancing
compulsory. The way that the power will operate, if exercised, is that a disposition
(or a contract to make such a disposition) will only have effect if it is%

(1) made by means of an electronic document;

(2) communicated in electronic form to the Registry; and

(3) simultaneously registered.™

This is a power that will not be exercised lightly. When solicitors and licensed
conveyancers enter into network access agreements with the Registry, they will
be required to conduct electronic conveyancing in accordance with network
transaction rules.” Those transaction rules are likely to provide that the
dispositions and contracts to make dispositions are made in the manner
explained in the previous paragraph. In other words, those rules will ensure that
electronic dispositions are simultaneously registered, which is the single most
important technical objective of the Bill. However, as we explain in Part XIII of
this Report,” it may be necessary to exercise the statutory power to secure that
technical objective notwithstanding what can be done under the network
transaction rules.””

There are, in any event, other reasons why the Bill has to contain a power to make
electronic conveyancing compulsory. It is inevitable that the move from a paper-
based to an all-electronic system of conveyancing will take some years and that
the two systems will necessarily co-exist during this period of transition.
However, that period of transition needs to be kept to a minimum for two
principal reasons. The first is that it will be very difficult both for practitioners
and for the Land Registry to have to operate two distinct systems side by side.
Secondly, if electronic conveyancing is to achieve its true potential and deliver

117

See below, para 13.42.
"® See paras 2.54, 2.55.
Cl 93; below, para 13.75.

See Schedule 5, paras 2, 5; below, paras 13.47, 13.52.

119
120
121

See below, paras 13.74 and following.

'# This could be quite important in relation to priorities: see above, para (2).
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the savings and benefits that it promises, it must be the only system. This can be
illustrated by the example of a typical chain of domestic sales. As we have
indicated above, it will be possible to manage chains in an all-electronic system.””
However, if just one link in that chain is conducted in the conventional paper-
based manner, the advantages of electronic chain management are likely to be
lost. A chain moves at the speed of the slowest link. A paper-based link is in its
nature likely to be slower than an electronic one and will not be subject to the
scrutiny and controls of those links in the chain that are electronic and therefore
managed. There must, therefore, be a residual power to require transactions to be
conducted in electronic form. It is hoped that the eventual exercise of the power
will be merely a formality because solicitors and licensed conveyancers will have
chosen to conduct conveyancing electronically in view of the advantages that it
offers to them and to their clients. Not only will it make the conduct of
conveyancing easier and faster for them, but they will also have to compete with
other practitioners who have elected to adopt the electronic system.

Finance

An effective system of electronic conveyancing requires not only that dispositions
can be made and registered electronically but also that the necessary funds can
be transferred simultaneously. The absence of any discussion of the funding
arrangements in the Consultative Document caused concern to at least one
respondent.”” However, this aspect had not been overlooked. It was considered
that any discussion of banking arrangements at that stage would have been
hopelessly premature. The function of the Consultative Document was to raise
the legal issues that had to be addressed in any reform of the land registration
system and in the introduction of a system of electronic conveyancing. The
creation of the supporting banking arrangements does not require legislation.”

HM Land Registry has in fact been exploring ways in which a system of banking
arrangements to complement electronic conveyancing might be set up.™ It has
(for example) looked at the CREST system that applies to share dealings and has
also been considering the possibility of an escrow bank. However, until a definite
model of electronic conveyancing is settled in more detail than it has been to
date,” it is unlikely that it will be possible to devise the necessary technical
requirements that any banking system will have to meet.
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See para 2.52.

'2* Because it will not be able to take advantage of the time-saving features that electronic

conveyancing will be able to offer.

'** The Conveyancing and Land Law Committee of The Law Society.

126

The Uncertificated Securities Regulations 1995, SI 1995 No 3272, which created the legal
framework for CREST, the system for the electronic transfer of and settlement of trades in
securities, say nothing about the supporting banking arrangements.

"¥" It has been in discussion with representatives of the lending industry.

'** For the timetable for the introduction of electronic conveyancing, see above, para 2.52.
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Stamp duty

At present the Stamp Duty on land transactions depends upon the existence of
documents in paper form.” On 8 November, 2000, the Inland Revenue
announced that there would be legislation to extend the Stamp Duty regime to
cover transfers of land that are made in electronic form. A technical advisory
group, comprising members of the relevant representative organisations, has been
set up to assist in taking this work forward. A comprehensive set of proposals,
containing drafts of clauses, regulations and user guidance, will be published
later this year.

Electronic conveyancing and first registration

The impact of electronic conveyancing on the process of first registration is likely
to be comparatively slight.

(1) First, where first registration is triggered by a disposition of unregistered
land, it will become possible to use one instrument that may be in
electronic form, both to make the disposition and to apply for first
registration.

(2) Secondly, where first registration is voluntary, it will be possible to make
the application for registration in electronic form.

However, whether first registration is compulsory or voluntary, the necessary
muniments of title will still have to be sent to the Registry. The registrar will then
have to satisfy himself as to the title before he registers it. Given the nature of the
state guarantee of title, the continued involvement of the registrar on first
registration is inevitable.

There may however be cases where, even in relation to first registrations, the
disposition can be effected electronically and the registration made by the
solicitor or licensed conveyancer acting for the disponee. This is likely to be the
case in relation to the grant of short leases out of unregistered land. As we have
explained above,™ the requirement of compulsory registration will, under the
Bill, be extended to leases granted for more than seven years. It is also
anticipated that this period may be further reduced, perhaps to include all leases
that are required to be made by deed. In relation to short leases there are unlikely
to be complex issues of title. There is, therefore, no reason why they should not
be granted and registered electronically.

Furthermore, in relation to dispositions of unregistered land that trigger
compulsory first registration, it is anticipated that the secure electronic

'# See Stamp Act 1891, ss 3, 122(1); Finance Act 1999, s 112(3); Schedule 13.
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See para 2.6.
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communications network could be used to provide information in relation to the
transaction.™

Do-it-yourself conveyancing

There are a number of people who prefer to undertake their own conveyancing,
though they account for less than 1 per cent of all registered transactions. They
will not be excluded from the benefits of electronic conveyancing. Once there is a
land registry network, the registrar will be obliged to provide assistance to “do-it-
yourself” conveyancers. It is envisaged that the registrar will carry out the
electronic transactions on their directions, and that this service will be available
from district land registries.

ADVERSE POSSESSION

Introduction

As the law stands, if a squatter is in adverse possession of land, he or she will
usually extinguish the owner’s title to that land after 12 years.'* At that point, the
squatter’s title becomes unassailable, because no one has a better right to possess
than he or she does.

As we have indicated above, the Bill introduces a new system of adverse
possession applicable only to registered estates and registered rentcharges.” The
changes that the Bill makes to the law of adverse possession are in fact scarcely
less striking than those that it makes to the conveyancing process. There are two
main reasons why we consider that we should introduce a new system. First, at
the practical level, there is a growing public disquiet about the present law. It is
perceived to be too easy for squatters to acquire title.** Perhaps precisely because
it is so easy, adverse possession is also very common. Although the popular
perception of a squatter is that of a homeless person who takes over an empty
house (for whom there is understandable sympathy), the much more typical case
in practice is the landowner with an eye to the main chance who encroaches on
his or her neighbour’s land. Secondly, as a matter of legal principle, it is difficult
to justify the continuation of the present principles in relation to registered land.
These two reasons are in fact interconnected.

Why do we have a doctrine of adverse possession?

The reasons why there is a doctrine of adverse possession are well known and
often stated, but they need to be tested. For example, it is frequently said that the

' This would be particularly important in relation to chain sales. See above, para 2.52.

2 See Limitation Act 1980, ss 15, 17. This will not always be so. If, for example, he or she

has been in adverse possession of leasehold land, the tenant’s title will have been
extinguished, but not the landlord’s. The squatter will have to remain in adverse possession
for a further 12 years after the duration of the period of the lease.

% See above, para (3). See Part XIV of this Report for the discussion of adverse possession.

See below, paras 14.1, 14.2.
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doctrine is an embodiment of the policy that defendants should be protected
from stale claims and that claimants should not sleep on their rights. However, it
is possible for a squatter to acquire title by adverse possession without the owner
realising it. This may be because the adverse possession is either clandestine or
not readily apparent.” It may be because the owner has more land than he or she
can realistically police. Many public bodies fall into this category. A local
authority, for example, cannot in practice keep an eye on every single piece of
land that it owns to ensure that no one is encroaching on it."® But the owner may
not even realise that a person is encroaching on his or her land. He or she may
think that someone is there with permission” and it may take an expensive
journey to the Court of Appeal to discover whether or not this is so.* In none of
these examples is a person in any true sense sleeping on his or her rights.
Furthermore, even if a landowner does realise that someone % typically a
neighbour % is encroaching on his or her land, he or she may be reluctant to take
issue over the incursion, particularly if it is comparatively slight. He or she may
not wish to sour relations with the neighbour and is, perhaps, afraid of the
consequences of so doing. It may not only affect relations with the neighbour but
may also bring opprobrium upon him or her in the neighbourhood. In any event,
even if the policy against allowing stale claims is sound, the consequences of it
under the present law % the loss for ever of a person’s land % can be extremely
harsh and have been judicially described as disproportionate.*®

There are other grounds for the doctrine of adverse possession that have greater
weight. Land is a precious resource and should be kept in use and in commerce.
A person may be in adverse possession where the true owner has disappeared
and there is no other claimant for the land. Or he or she may have acquired the
land informally so that the legal ownership is not a reflection of the practical
reality. A person may have innocently entered land, quite reasonably believing
that he or she owned it, perhaps because of uncertainties as to the boundaries.

In relation to land with unregistered title, there are cogent legal reasons for the
doctrine. The principles of adverse possession do in fact presuppose unregistered
title and make sense in relation to it. This is because the basis of title to
unregistered land is ultimately possession. The person best entitled to the land is
the person with the best right to possession of it. As we explain below, the

** As where a squatter takes over a basement or a cellar: Rains v Buxton (1880) 14 ChD 537.
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The leading modern case % Buckinghamshire County Council v Moran [1990] Ch 623 34
involved a wealthy businessman who enclosed a piece of land that was owned by a County
Council and was being kept by them as a “land bank” for future road widening purposes.

" Particularly where the person is a neighbour.

138

For a striking recent illustration, see J A Pye (Oxford) Holdings Ltd v Graham [2001]
EWCA Civ 117; [2001] 2 WLR 1293, below, para 14.1, where the issue was whether what
had initially been possession under licence (in that case a grazing licence) had ceased to be
SO.

J A Pye (Oxford) Holdings Ltd v Graham [2000] Ch 676, 710, per Neuberger J (at first
instance).
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investigation of title to unregistered land is facilitated (and therefore costs less)
because earlier rights to possess can be extinguished by adverse possession.*”
However, where title is registered, the basis of title is primarily the fact of
registration rather than possession.”*! It is the fact of registration that vests the
legal title in the registered proprietor. This is so, even if the transfer to the
proprietor was a nullity as, for example, where it was a forgery.” The ownership
of land is therefore apparent from the register and only a change in the register
can take that title away. It is noteworthy that, in many Commonwealth states
which have systems of title registration, these considerations have led to changes
in the law governing acquisition of title by adverse possession. In some states it
has been abolished altogether. In others, it has been modified." As we have
indicated above," the doctrine of adverse possession does have benefits and we
do not therefore favour outright abolition in relation to registered land.
However, we consider that the balance between landowner and squatter needs to
be adjusted to overcome some of the deficiencies outlined above," while
maintaining the advantages it can offer. We have therefore devised a modified
scheme of adverse possession that attempts to achieve that balance and is at the
same time appropriate to the principles of registered title."*

An outline of the new scheme in the Bill

The essence of the new scheme in the Bill is that it gives a registered proprietor
one chance, but only one chance, to terminate a squatter’s adverse possession.™’
In summary, a squatter will be able to apply to be registered as proprietor after 10
years’ adverse possession. The registered proprietor and certain other persons
(such as a chargee) who are interested in the property will be notified of the
application. If any of them object, the squatter’s application will be rejected,
unless he or she can establish one of the very limited exceptional grounds which
will entitle him or her to be registered anyway. Of these exceptional grounds, the
only significant one is where a neighbour can prove that he or she was in adverse
possession of the land in question for ten years and believed on reasonable
grounds for that period that he or she owned it. This exception is intended to
meet the case where the physical and legal boundaries do not coincide. Even if
the squatter’s application is rejected, that is not necessarily the end of the matter.
If the squatter remains in adverse possession for a further two years, he or she
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See below, para 14.2, and see generally Law Com No 254, paras 10.5%10.10.
See Law Com No 254, para 10.11.

See Land Registration Act 1925, s 69(1) (present law); Cl 58(1) (under the Bill); below,
para 9.4.

See Law Com No 254, para 10.17.
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See para 2.72.
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See para 2.71.

“° Our starting point was the law applicable in Queensland, but our eventual model is very

different.
See below, Part XIV.
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will be entitled to apply once more to be registered, and this time the registered
proprietor will not be able to object. If the proprietor has been notified of the
squatter’s adverse possession and has been given the opportunity to terminate it
within two years," we consider that the squatter should obtain the land. It
should be noted that our scheme places the onus on the squatter to take the
initiative.” If he or she wants to acquire the land, he or she must apply to be
registered. This is because the registered proprietor’s title will never be barred by
mere lapse of time. One point should be stressed about the provisions of the Bill
on adverse possession. They are very carefully constructed to ensure that there is
consistency between the way in which applications for registration are treated
and what happens when the registered proprietor takes proceedings for
possession against the squatter. The scheme stands or falls as an entity.

JUDICIAL PROVISIONS

The Bill makes one striking change to the judicial provisions that are presently
applicable to land registration. It creates a new office, that of Adjudicator to HM
Land Registry.”™ The Adjudicator will be appointed by the Lord Chancellor and
he will be independent of HM Land Registry. His task will be to determine
objections that are made to any application to the registrar that cannot be
resolved by agreement.” The Adjudicator will be subject to the supervision of
the Council of Tribunals.

RULES

Much of the process of land registration is, necessarily, conducted in accordance
with rules made under the Land Registration Act 1925, of which there are several
sets.” There are well over 300 such rules and they are amended regularly. They
are concerned with the detail of how land registration is conducted and the
flexibility that they have provided has enabled land registration to evolve from a
system where transactions and searches were conducted in person at HM Land
Registry in London to the present computerised system under which it is
possible to search the register from a computer in an office anywhere. Rules are
made by statutory instrument by the Lord Chancellor on the advice of the Rules

“* Either by taking possession proceedings to recover the land or by reaching an agreement

with the squatter that he or she will become the owner’s tenant or licensee.

" This is a significant point in a case involving neighbours. A neighbour cannot be criticised

for objecting to such an application and acting upon it, where he or she might have been
regarded as a trouble maker if he or she had taken steps on his or her own initiative
against the encroaching neighbour. See above, para 2.71.

See Part 11 and Schedule 9 of the Bill; and see Part XVI of the Report.
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*! See Cls 73, 106. These functions are presently performed by the Solicitor to HM Land
Registry.
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Land Registration Rules 1925; Land Registration (Open Register) Rules 1991; Land
Registration (Official Searches) Rules 1993; Land Registration (Overriding Leases) Rules
1995; Land Registration (Matrimonial Home Rights) Rules 1997; Land Registration
(Hearings Procedure) Rules 2000.
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Committee.™ This is a body of experts, chaired by a High Court Judge, that
scrutinises all rules before they are laid before Parliament. One problem with the
present legislation is that there is not always a very clear demarcation between
what is in the Land Registration Act 1925 and what is in the rules made under it.
Some remarkably important matters are found in the rules.

The Bill follows the model of the present legislation in conferring extensive rule-
making powers on the Lord Chancellor to make land registration rules. These
will, as now, relate to the technical aspects of how registered conveyancing is to
be conducted % forms of application, contents of notices, etc. As now, these rules
will be subject to scrutiny by the Rules Committee, on whose advice the Lord
Chancellor will continue to act.”™ However, the Bill strikes a much more
principled balance between what is in rules and what is in primary legislation.
The rule-making powers are also much more sharply defined.

The Bill confers other rule-making powers which relate to matters of substance,
such as the possible reduction in length of leases that are registrable.”” These
rules will be made by the Lord Chancellor only after consultation and will be
subject to annulment in pursuance of a resolution of either House of
Parliament.*

** Land Registration Act 1925, s 144(1).
** See Cl 124; below, para 17.5.

** See CI 116.

%0 Cl 125(4).

34



3.1

3.2

3.3

PART Il
FIRST REGISTRATION

INTRODUCTION
In this Part we examine five issues¥

(1) the legal scope of title registration and the extent of land that may be
registered under it;

(2) the circumstances in which an owner of an interest in unregistered land
may apply to register it with its own title;

(3) the circumstances in which a disposition of unregistered land must be
registered and the consequences of a failure to do so;

(4) the effect of first registration; and
(5) cautions against first registration and the cautions register.

The principal concern of this Part is with first registration. The first registration
of a title may be either voluntary or compulsory. Registration is presently
compulsory on the making of certain dispositions of unregistered land, and the
range of such dispositions was extended substantially by the Land Registration
Act 1997." In other cases it may be made voluntarily, provided that the interest is
one which may be registered. As a result of changes made by the Land
Registration Act 1997, there are now fee incentives to encourage voluntary first
registration and it is intended that these will continue under the Bill.?

THE LEGAL SCOPE OF TITLE REGISTRATION AND THE EXTENT OF LAND THAT
MAY BE REGISTERED UNDER IT

The legal scope of title registration

The Bill describes the scope of title registration in Clause 2.* First, Clause 2(a),
reflects the fact that the Bill makes provision about the registration of title to the
following unregistered legal estates¥a

(1) an estate in land;’

(2) arentcharge;’

Section 1 substituted a new Land Registration Act 1925, s 123 and inserted a new s 123A.

See Land Registration Act 1925, s 145(3) (substituted by Land Registration Act 1997, s 3).
See Land Registration Fees Order 2001 (2001 SI No 1179), art 2(5). Fees for voluntary
first registration are 25% lower than those applicable to compulsory first registration.

The fee-making powers under the Bill are couched in more general terms that will permit
this, but do not have an explicit provision equivalent to Land Registration Act 1925,
s 145(3): see CI 101; below, para 15.9

The provision is merely descriptive. It simply highlights the fact that the Bill makes
provision for the matters it describes.

That is, a fee simple absolute in possession or a term of years absolute: see Law of
Property Act 1925, s 1(1).
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(3) afranchise;’
(4) aprofit & prendre in gross;’

(5) any other interest or charge which subsists for the benefit of, or is a charge
on, an interest the title to which is registered.9

It is these matters that are addressed in the first section of this Part.

Secondly, Clause 2(b) describes the provision that the Bill makes about the
registration of title to legal estates that are created by a disposition of a legal
estate the title to which is itself registered. This provision relates to registrable
dispositions. These are considered in Part IV of this Report.”

The extent of land that may be registered

At present, the land which can be registered under the Land Registration Act
1925 is, in practice, determined by reference to local government administrative
areas. This means the counties of England or Wales," Greater London and the
Isles of Scilly.” Although the seaward limit of a county (or administrative area) is
generally the low water mark, there are tidal waters which are within the body of
a county, as (for example) where there is an estuary. The county boundary is at
the seaward limit of that estuary as determined by the Ordnance Survey.” The
Bill applies (as now) to land covered by internal waters which are within the
administrative area of England or Wales." However, it extends the scope of the
land that may be registered beyond those administrative areas and applies
additionally to land covered by internal waters which are adjacent to England or
Wales and which are specified for the purposes by order made by the Lord
Chancellor.” This power to extend registration of title to land under adjacent
internal waters was included following discussions with the Crown Estate. The
Crown Estate would, in due course, wish to be able to register submarine land
not only within the body of a county, but under waters on the landward side of
the baselines, fixed in accordance with Article 4 of the Convention on the
Territorial Sea of 1958. These baselines are employed for the purposes of

®  See ibid, s 1(2)(b).
" See ibid, s 1(2)(a).
°  Ibid.

This will include the benefit of a legal easement or a profit appendant or appurtenant, a
legal right of re-entry and charge by way of legal mortgage.

10

See below, para 4.12.
As defined by the Local Government Act 1972.

11

12

Cf the definitions of “England” and “Wales” respectively in Interpretation Act 1978,
Schedule 1.

* We received some fascinating evidence as to how the seaward limit of an estuary was

determined. It was not quite as scientific as we had imagined that it would be.

" Cl127(@).

®Cl 127(b). Such an order is to be made by statutory instrument, subject to annulment in

pursuance of a resolution of either House of Parliament: Cl 125(4).
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defining the territorial limits of the United Kingdom. The reason why the Crown
Estate wishes to be able to register such lands is to protect them against
encroachments by adverse possessors who might (for example) construct
pipelines or other works within internal waters but outside the body of a county.*
At present, although HM Land Registry could presently resource the registration
of submarine land within the body of a county it would be in difficulties if
submarine land became registrable as far out as the baselines. However, as and
when resources permit, it would, in principle, be willing to register submarine
land within the baselines. In those circumstances, the power explained above,
could be exercised.

VOLUNTARY FIRST REGISTRATION
Registrable estates

Who may apply for first registration?

Under the Land Registration Act 1925," only legal estates may be registered with
their own titles. Clause 3 of the Bill, which explains the circumstances in which a
person may apply for the voluntary first registration of an unregistered legal
estate, adheres to that principle but extends the range of such estates that may be
registered. It should be noted that, at present, the Crown is unable to register the
title to a substantial amount of land which it holds. This is the land that it holds
in demesne as feudal lord paramount and not for any estate.” As we explain in
Part Xl of this Report, the Bill addresses this shortcoming and provides a
mechanism by which the Crown may grant itself a fee simple in order to register
that estate.”

A person may apply to the registrar to be registered as first registered proprietor
of a legal estate in two situations. The first is where he or she is the legal owner of
it. The second is where he or she is entitled to have the legal estate vested in him
or her, as (for example) where the title is vested in a nominee for him or her.”
However, a person who has contracted to buy land cannot apply for voluntary
first registration under this provision.* This is because the contract will be
completed by a conveyance, and that conveyance will be subject to the
requirements of compulsory registration that are explained below.” As we have

' For the provisions of the Bill on adverse possession, see Part X1V of this Report.

Y Section 2(1).

18

See below, para 11.5.
CI 79; below, para 11.11.

19

%" CI 3(2). The Bill makes no change in the law as to who may apply to be registered: see

Land Registration Act 1925, ss 4, 8(1).

21

ClI 3(6). This replicates the effect of the present law: see Land Registration Act 1925, ss
4(b), 8(1)(b).

See para 3.24.

22
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explained above, the fees payable on voluntary first registration are lower than
they are on compulsory first registration.”

It should be noted that first registration arises from an application. As we explain
in Part XV of this Report, the Bill confers a right for anyone to object to an
application,” though it is a right that must not be exercised without reasonable
cause.” Where an objection cannot be disposed of by agreement and is not
groundless, the registrar must refer the matter to the Adjudicator for
resolution.”

Which legal estates may be registered with their own titles?

A FEE SIMPLE ABSOLUTE IN POSSESSION

The first legal estate that may be registered with its own title is, as now,” a fee
simple absolute in possession.”

CERTAIN LEASES

The second estate that may be registered is a term of years absolute. However,
not every leasehold estate is capable of being registered with its own title. The
relevant principles are as follows.

First, a lease granted for a term of years under which the tenant’s right to
possession is discontinuous, is registrable, however many (or few) years are
unexpired at the time of the application for registration. This provision is new.
Although discontinuous leases are not very common, they are sometimes used
for time-share arrangements under which (for example) the tenant is entitled to
occupy premises for a specified number of weeks every year for a certain number
of years.”

Secondly, where a mortgage has been created by demise or sub-demise, the
mortgage term is never registrable, provided that there is a subsisting right of

See para 3.2.

See below, para 16.6.

% Cl73(0).

% Cl177(1)(c)

Cl 73(6), (7); below, paras 16.6, 16.7. For the office of Adjudicator, see below, para 16.3.
See Land Registration Act 1925, ss 2, 4.

# Cl3(1)(a).

See, eg, Cottage Holiday Associates Ltd v Customs and Excise Commissioners [1983] QB 735.
As Woolf J pointed out in that case, other methods were commonly used to give effect to
time-share arrangements, such as the grant of “licences or holiday certificates coupled with
memberships of a proprietary club”, or the use of trusts: ibid, at p 739. Although it is not
material in the context of voluntary first registration, it should be noted that the length of
a discontinuous lease is apparently determined by aggregating the periods that the tenant is
entitled to occupy the premises and not by reference to the commencement and
termination dates during which the property was to be made available: ibid, at p 740. This
point is material in the context of compulsory first registration because, as we explain
below, under the Bill, leases granted for a term of more than seven years are required to be
registered: see Cl 4(1)(c); below, para 3.30.
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redemption.” This replicates the present law.* It would make no sense to register
a mortgage term where the estate charged was an unregistered freehold or
leasehold and the mortgage might still be redeemed.

Thirdly, subject to what is said in paragraphs 3.11 and 3.12 above, a legal lease
which has more than seven years unexpired at the time of the application may be
registered.® It sometimes happens that a person holds under one lease but has
been granted another lease to take effect on or shortly after the first. Under the
present law, it is possible to add together the terms of the lease in possession and
the reversionary lease in determining whether the lease is of a sufficient length to
be registrable.* The Bill makes similar provision. Provided that the reversionary
lease is to take effect in possession on, or within one month of, the end of the
lease in possession, the terms may be added together. If, taken together, the terms
exceed seven years, the lease is registrable.”

The power to register a lease with more than seven years unexpired involves a
significant change to the present law. At present, only a lease with more than 21
years to run may be registered voluntarily.* In the Consultative Document, we
sought views on whether there should be a reduction in the length of leases that
were registrable, but without making any recommendations as such.” There was
in fact no clear consensus from the answers of those who responded to the point,
though there was support for having a power to reduce the length of registrable
leases at a later date if, after consultation, there was support for such a change.”
This is the only point of significance where we have decided to go against the
views expressed on consultation. Our reasons for doing so, which follow from
certain policy decisions as to the future of title registration that we have set out in
Part 11 of this Report,” can be summarised as follows.

It is absurd to continue to maintain two distinct and already very different
systems of conveyancing, the registered and the unregistered. These two systems
will diverge still further not only as a result of the introduction of electronic
conveyancing,” but also because of the other reforms that this Bill will bring

' CI 3(5). Mortgages by demise or sub-demise are in practice obsolete. Cf below, para 7.3

See Land Registration Act 1925, s 8(1).

32
*Cl3(1)(a), (3). No application for registration under Cl 3 may be made in respect of a
PPP lease (which relates to transport in London) under Greater London Authority Act
1999: see Cl 90(1). For PPP leases, see below, para 8.11.

See Land Registration Rules 1925, r 47.
% Cl3(7).

* Land Registration Act 1925, s 8(1).

See Law Com No 254, para 3.10.
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See below, para 3.17.
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See above, paras 2.6, 2.9.

40

Which will apply only to registered land.
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about. In principle, as we have recommended in Part 11, we should move to a
system of total registration as soon as is reasonably practicable.”

The business lease is, in commercial terms, one of the most significant dealings
with land. However, it is currently excluded from the benefits of registration,
because such leases are almost invariably granted for periods of 21 years or less.
This is an indefensible omission. First, it is a considerable barrier to our eventual
goal of total registration. Secondly, it means that it will not be possible to grant
and make dispositions of such leases electronically. Thirdly, the register of title is
a public document and an increasingly important source of public information
about land. There is no obvious justification for excluding a significant body of
leasehold property from this source of information.

As we mentioned above,” there was support on consultation for the
recommendation in the Consultative Document, that the Bill should confer a
power, exercisable by statutory instrument, to reduce the length of lease that was
capable of being registered voluntarily.® The Bill implements that proposal,* and
confers power on the Lord Chancellor to reduce the term by order after prior
consultation.” It is likely that, when electronic conveyancing is fully operative, the
period will be reduced to include all leases that have to be made by deed % in
other words, those granted for more than three years.” The move to electronic
conveyancing should make it possible to register such short leases and ensure
that they are removed when they have terminated. This will virtually eliminate the
need to have recourse to unregistered conveyancing for the future.”

RENTCHARGES

The third legal estate that may be registered is a rentcharge. A rentcharge will be
a legal estate if it is perpetual or granted for a term of years.” Subject to certain
exceptions, the Rentcharges Act 1977 prevents the creation of any new
rentcharges after 21 August 1977.° Most existing rentcharges will be
extinguished in 2037. The only ones remaining are those permitted by the 1977
Act,” of which “estate rentcharges” are the most important.® These are created

“* See above, para 2.13.

“  See para 3.14.
See Law Com No 254, paras 3.14, 3.15.

“Cl116(1)(a).
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Cl 116(3). Any such order is to be made by statutory instrument that is subject to
annulment in pursuance of a resolution of either House of Parliament: Cl 125(4).

See Law of Property Act 1925, ss 52, 54(2).

4
“"" There are likely to be few dealings with leases granted for three years or less, and such as
there are, will almost certainly be straightforward.

Law of Property Act 1925, s 1(2)(b).

Rentcharges Act 1977, s 2.

% See ibid, s 2(3).

% See ibid, s 2(3)(c), (4), (5).
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to enable the enforcement of positive covenants and to secure the payment of
service charges. Under the Bill, it will continue to be possible to register
rentcharges voluntarily provided that it is perpetual or granted for a term of years
with more than seven years unexpired.”

FRANCHISES

The fourth legal estate that may be registered is a franchise. A franchise, which is
an incorporeal hereditament, is “a royal privilege or branch of the royal
prerogative subsisting in the hands of a subject, by grant from the King”.* It may
be acquired by royal grant or by prescription. The franchises that tend to be
encountered nowadays include those to hold a market or fair, or to take tolls.” At
present, the only way in which a franchise may be protected on the register is if
the land subject to it is itself registered, when a notice or caution may be entered
against that registered title. A franchise cannot be independently registered with
its own title, even though it could be a very valuable right.” In the Consultative
Document, we sought views as to whether franchises should be capable of being
registered voluntarily with their own titles, without making any recommendation
on the issue.” Nearly three-fifths of those who responded to the point considered
that there should be a power to register franchises. The Bill accordingly provides
that a franchise may be registered with its own title if it is held for an interest
equivalent to a fee simple absolute in possession or a term of years absolute with
more than seven years unexpired.”

PROFITS A PRENDRE IN GROSS

The fifth legal estate that may be registered with its own title is a profit & prendre
in gross. Like franchises, profits a prendre are incorporeal hereditaments. Many
exist for the benefit of other land in the same way as easements. However, unlike
easements, some profits can exist in gross. In other words, they can exist
independently, in their own right, and do not have to benefit a dominant
tenement. The profits that can exist in gross include the profits of pasture,
piscary,” and of hunting and shooting game. Such rights are fairly common and
can be very valuable. They are often sold and leased. At present, such profits in

2 CI 3(1)(b), (3).

* Spook Erection Ltd v Secretary of State for the Environment [1989] QB 300, 305, per
Nourse LJ, referring to Joseph Chitty, A Treatise on the Law of the Prerogatives of the Crown
(1820), p 119. In fact Chitty’s definition can be traced back to 2 Blackstone’s
Commentaries, p 37, which, in turn is derived from still earlier sources.

See, eg, Sevenoaks District Council v Pattullo & Vinson Ltd [1984] Ch 211 (franchise of
market). Where the Crown granted a franchise of treasure trove, that franchise is now for
treasure under Treasure Act 1996, ss 4, 5. The concept of “treasure” under the 1996 Act is
wider than “treasure trove” at common law: see ibid, ss 1, 2.

54

* Franchises are undoubtedly bought and sold. Cf Sevenoaks District Council v Pattullo &

Vinson Ltd, above.
See Law Com No 254, paras 3.17%3.19.

* CI 3(1)(c), (3). Cf Law of Property Act 1925, s 1(2)(a).

58

56

Fishing rights.
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gross, like franchises, cannot be registered with their own titles,” but can only be
protected by an appropriate entry against the title of the estate affected by them if
that estate is registered. In the Consultative Document, we asked whether it
should be possible for profits a prendre to be registered voluntarily with their own
titles.” As with our inquiry on franchises, we made no recommendation one way
or the other. Again, there was support for such a power of registration from
nearly 60 per cent of those who responded to the question.” The Bill therefore
makes similar provision for profits a prendre as it does for franchises. It permits a
profit @ prendre to be registered with its own title if it is held for an interest
equivalent to a fee simple absolute in possession or a term of years absolute with
more than seven years unexpired.”

Manors no longer to be registrable

At present a manor % that is the lordship of the manor % is registrable with its
own title.” In the Consultative Document, we drew attention to the fact that
manors are wholly incorporeal and impose no burden on the land within the
manor.” Because the registration of manors gives rise to many practical
difficulties at HM Land Registry but offers few, if any, advantages in return, we
recommended that manors should cease to be registrable.® This proposal was
accepted by 90 per cent of those who responded to the point. Accordingly, the
Bill contains no power to register a manor. It also contains a power for the
registrar to remove the title of a manor from the register on the application of the
registered proprietor of that manor.”

COMPULSORY REGISTRATION

Introduction

As we have explained above,” the Land Registration Act 1997 substantially
extended the range of dispositions of unregistered land that will trigger
compulsory registration of title.® Given these recent changes, the Bill largely

59

Cf Land Registration Rules 1925, r 257.
See Law Com No 254, paras 3.17%3.19.

60

** Those who supported registration were, on the whole, those bodies and practitioners who

encountered such rights most often, and for whom the inability to register the title was a
practical problem, such as CLA, Farrer & Co and Holborn Law Society.

2 Cl 3(1)(d), (3). Cf Law of Property Act 1925, s 1(2)(a).
*®  Land Registration Rules 1925, rr 50, 51.
Law Com No 254, para 3.20.

64

*Ibid, drawing an analogy with advowsons, which ceased to be registrable as a result of

Patronage (Benefices) Measure 1986, s 6(2).
® clia7.

67

See para 3.2.

*® The Land Registration Act 1997 implemented the joint recommendations of the Law

Commission and HM Land Registry in Transfer of Land: Land Registration (1995) Law
Com No 235.
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replicates the present law as set out in sections 123 and 123A of the Land
Registration Act 1925. What follows is, therefore, no more than a summary of the
provisions of the Bill, with comment only where the Bill changes the law.

Events that trigger the compulsory registration of title

Introduction

The events that trigger the requirement of compulsory registration under the Bill
are set out in the following paragraphs.” As now, these provisions do not apply to
mines and minerals that are held apart from the surface.” In the Consultative
Document we explained the peculiar difficulties that, largely for historical
reasons, apply in relation to the registration of mineral rights and why we felt
unable to address these at this stage.” Under the present law, the requirements of
compulsory registration do not apply to either an incorporeal hereditament (such
as a franchise or a profit & prendre)” or to “corporeal hereditaments which are part
of a manor and included in the sale of the manor as such”.” Neither of these
exceptions is replicated in the Bill. Although the grant or transfer of incorporeal
hereditaments would not fall within any of the triggers to compulsory
registration under the Bill,” many transfers of manorial land would do so. In the
Consultative Document we explained the reason for this exception of manorial
lands to the extent that we understood it,” and we recommended that it be
abrogated.” There were not many responses to the point, but over four-fifths of
them agreed with the recommendation.

Transfers

TRANSFER OF A QUALIFYING ESTATE

Where there is a transfer of a “qualifying estate” % that is, of either a legal
freehold estate in land or a legal lease which has more than seven years to run”
¥ the requirement of compulsory registration applies if the transfer was made¥

(1) for valuable or other consideration;

(2) by way of gift;

* The Bill refers to “events” which trigger compulsory registration, whereas Land

Registration Act 1925, s 123, is couched in terms of “dispositions”. “Events” is obviously
wider in its ambit than “dispositions”, and this may be significant for the future: cf below,
para 3.37.

® Cl 4(9). Cf Land Registration Act 1925, s 123(3)(b).
" See Law Com No 254, paras 3.13% 3.15.

Land Registration Act 1925, s 123(3)(a).

" Ibid, s 123(3)(c).

74

72

But see the power to extend the triggers that is explained below, para 3.37.
See Law Com No 254, para 3.22.

® " Ibid, para 3.23.

T Cl4(0), (2).
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(3) inpursuance of an order of any court; or
(4) by means of an assent (including a vesting assent).”

The significant change here from the present legislation is that compulsory
registration will apply to leases granted for more than seven years, instead of for
more than 21 years, as now. The reasons for this have been explained above, in
the context of voluntary first registration.” There is a power for the Lord
Chancellor, after consultation, to reduce the period of seven years by order.”

The following transfers are not within the provisions in paragraph 3.24%

(1) atransfer by operation of law (as where a deceased’s property vests in his
or her executors) A

(2) the assignment of a mortgage term (in other words, where there is a
mortgage by demise or sub-demise, and the mortgagee assigns the
mortgage by transferring the mortgage term):* and

(3) the assignment or surrender of a lease to the immediate reversion where
the term is to merge in that reversion (because the estate transferred
disappears).”

If an estate transferred has a negative value it is still to be regarded as having
been transferred for valuable consideration.” The typical case in which this might
happen is where there is an assignment of a lease under which the rent exceeds
what would be the market rental for the property, perhaps because of the
operation of a rent review clause or due to onerous repairing obligations.

The Bill clarifies what constitutes a “gift” for the purposes of paragraph 3.24,
above.

(1) A transfer by way of gift will include a transfer by a settlor which
constitutes a trust under which the settlor does not retain the whole of the
beneficial interest.” Thus, if S transfers unregistered land to T1 and T2,
to hold on a trust of land for S for life, thereafter to U absolutely, that
transfer will trigger compulsory registration. However, a transfer by S to
T1 and T2 to hold on trust for her as her nominee will not trigger
compulsory registration.

® Cl 4(1)(a)(i). For the meaning of a vesting assent, see Cl 4(9); Settled Land Act 1925, s
117(1)(xxxi).

See paras 3.14%,3.16.

Cl 116(1)(b), (3). Any such order is to be made by statutory instrument that is subject to
annulment in pursuance of a resolution of either House of Parliament: Cl 125(4). Cf
above, para 3.17.

% Cl4(3).
% Cl 4(4)(a).
% Cl 4(4)(b).
# Cl 4(6).
% Cl4(7)(a).
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(2) A transfer by way of gift will also include the situation where a beneficiary
becomes absolutely entitled to unregistered land that is held on trust for
him or her, and he or she requires the trustees to convey the legal estate to
him or her.® Thus, if T1 and T2 hold unregistered land on trust for A for
life, thereafter for B absolutely, and A dies, so that the trustees hold the
land on trust for B absolutely, a transfer of that land by T1 and T2 to B
will trigger compulsory registration. However, this will not be the case
where, on the constitution of the trust, the trustees held the land on trust
for the settlor absolutely, and subsequently the land is transferred either
to the settlor or to the person entitled to the interest (as, for example,
under the settlor’s will or intestacy).”

The exception in each case reflects the fact that the creation of a nomineeship by
a landowner does not involve any element of gift.

TRANSFERS TOWHICH SECTION 171A OF THE HOUSING ACT 1985 APPLIES

As under the present law, if there is a transfer of an unregistered legal estate in
land in circumstances in which section 171A of the Housing Act 1985 applies,
that transfer is subject to the requirement of compulsory registration even if it
would not otherwise be.*

Grants

In the circumstances set out in the following paragraphs, the grant of a legal lease
will trigger the requirement of compulsory registration.

LEASES GRANTED FOR A TERM OF MORE THAN SEVEN YEARS FROM THE DATE OF
GRANT

The first situation is where a lease® is granted for a term of more than seven
years from the date of the grant, and the grant is made¥

(1) for valuable or other consideration;
(2) by way of gift; or

(3) in pursuance of an order of any court.”

% Cl 4(7)(b).
" Ibid.

% Cl 4(1)(b). Cf Housing Act 1985, Schedule 9A, para 2(1) (which the Bill repeals: see
Schedule 13). A transfer falls within s 171A, where a person ceases to be a secure tenant of
a dwelling-house because his or her landlord disposes of an interest in that house to a
private sector landlord. The tenant’s right to buy under Part 5 of the 1985 Act is preserved
in such circumstances: cf Housing Act 1985, s 171B.

¥ Other than (i) the grant of a mortgage term (that is, where there is a mortgage by demise

or sub-demise): CI 4(5); or (ii) a PPP lease: see Cl 90(2). For PPP leases, see below, para
8.11.

% Cl 4(1)(c).
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Once again, there is a very significant change to the present law here, namely the
reduction of the length of leases that are subject to the requirement of
compulsory first registration from those granted for more than 21 years to those
granted for more than seven years.” We have explained the reasons for this in the
context of voluntary first registration.” One of the main and intended effects is
to bring most business leases on to the register in future.” There is a power for
the Lord Chancellor, after consultation, to reduce still further the period of seven
years by order.*

If a lease granted has a negative value, it is still to be regarded as having been
granted for valuable consideration.” The comments above as to when a transfer
will be regarded as a gift (and so subject to compulsory registration) apply
equally to a grant of a lease by way of a gift.”

REVERSIONARY LEASES

The Bill introduces a new category of leases that are registrable, namely any lease
granted for a term of whatever length, which takes effect in possession after a
period of more than three months beginning with the date of the grant.” The
reason for this new category is to avoid a conveyancing trap that such
reversionary leases may create under the present law.* At present, where a lease
has been granted for a period of 21 years or less, but has not yet taken effect in
possession, it cannot be registered with its own title nor protected by the entry of
a notice on the title of the reversion.” Any buyer of the land affected may not be
able to discover the existence of the lease because the tenant will not be in
possession. By making reversionary leases registrable, these problems are
overcome.'® In this regard, the Bill gives effect to a recommendation in the

' Cf above, para 3.24.
2 See above, paras 3.14%:3.16.

*  See above, para 3.16.
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Cl 116(1)(b), (3). Any such order is to be made by statutory instrument that is subject to
annulment in pursuance of a resolution of either House of Parliament: Cl 125(4). Cf
above, paras 3.17, 3.24.

% Cl 4(6). Cf above, para 3.26 (transfer of an estate for negative value).

% See Cl 4(7); above, para 3.27.
" Cl 4(1)(d). Cf below, para 8.10.

% Cf Brickdale and Stewart-Wallace’s The Land Registration Act, 1925 (4th ed 1939), pp 193,
194, commenting on Land Registration Act 1925, s 70(1)(k).

% See Land Registration Act 1925, ss 19(2), 22(2), 48(1). Such leases take effect as
overriding interests under ibid, s 70(1)(k).

It is, in practice, normal for leases to be granted to take effect in possession a short time

after they are created, and these cause no significant conveyancing difficulties so far as we
are aware. That is why the requirement of compulsory registration does not apply to leases
granted to take effect within three months, if they are not otherwise registrable. There is a
problem in relation to leases that take effect in possession at some more distant date.
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Consultative Document that was unanimously supported by those who
responded to it."™

GRANT OF ARIGHT TO BUY LEASE UNDER PARTYV OF THE HOUSING ACT 1985

The Bill replicates the present provision'” by which the grant of a “right to buy”
lease under Part V is subject to the requirement of compulsory registration,
regardless of whether the lease would otherwise be registrable because of its
length.*”

GRANT OF A LEASE TO WHICH SECTION 171A OF THE HOUSING ACT 1985
APPLIES

If there is the grant of a lease out of an unregistered legal estate in land in
circumstances in which section 171A of the Housing Act 1985 applies, that grant
is subject to the requirement of compulsory registration even if it would not
otherwise be.™ Once again, this replicates the effect of the present law. *®

Protected first legal mortgages

Compulsory registration is also triggered by the creation of a protected first legal
mortgage of either a legal freehold estate in land or a legal lease which has more
than seven years to run.'® A legal mortgage is protected for these purposes if it
takes effect on creation as a mortgage to be protected by the deposit of
documents relating to the mortgage estate.”” A first legal mortgage is one which,
on its creation, ranks in priority ahead of other mortgages affecting the
mortgaged estate.'® This provision differs from the present law in that it applies
to mortgages of a leasehold estate with more than seven years to run, rather than
more than 21 years as at present.

Crown grants out of demesne land
We explain in Part XI of this Report that%

101

See Law Com No 254, paras 5.91, 5.94.

102

Presently found in Housing Act 1985, s 154, the relevant parts of which the Bill repeals in
Schedule 13.

% Cl4(1)(e).
% Cl 4(1)(f). See above, para 3.28.

105

See Housing Act 1985, Schedule 9A, para 2(1) (which the Bill therefore repeals: see
Schedule 13).

 Cl4(1)(9). (2.
7 Cl 4(8)(a).
% Cl 4(8)(b).
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(1) at present, when the Crown makes a grant of a freehold estate out of
demesne land,'” that grant is subject to the requirement of compulsory
registration under section 123 of the Land Registration Act 1925;

(2) such a grant does not fall within the wording of the provisions of the Bill
on compulsory registration that we have explained above;" but

(3) special provision is made for such grants to be subject to compulsory
registration."™”

The power to extend the triggers to compulsory registration

Clause 5 of the Bill empowers the Lord Chancellor, by order, to add new events
to those that presently trigger compulsory registration."” This is similar to a
power that exists under the present law. > However, under the Bill, it is provided
that the Lord Chancellor may only exercise this power after consultation.”™
Under the Bill, an event that might be added to the list of those that trigger
compulsory registration would have to be an event relating to an unregistered
interest that is an interest of any of the following kinds%a

(1) anestate in land;

(2) arentcharge;

(3) afranchise; and

(4) aprofit & prendre in gross.™

The only event that would otherwise fall within this list but is expressly excluded,
is to require a mortgagee to register his or her interest."® It would be pointless to
require the registration of a charge over land if the title to the estate affected
remained unregistered.

' That is, the land which it holds as feudal lord paramount and in which it has no estate.

"% See paras 3.24 and following.

111

See CI 80; below, para 11.14.

"2 Cl 5(1)(a). He may also make such consequential amendments of any legislation as he

thinks fit: Cl 5(1)(b). The power is exercisable by statutory instrument that is subject to
annulment in pursuance of the resolution of either House of Parliament: Cl 125(2), (4).

See Land Registration Act 1925, s 123(4), (5).

Cl 5(4). Although this is not stated explicitly in Land Registration Act 1925, s 123(4), (5),
the power to extend the triggers would not in practice be exercised without extensive prior
consultation.

1 CI 5(2).
18 Cl5(3).
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The effect of failure to register

The duty to register

There is a duty to apply for registration of the registrable estate within the period
of registration if the requirement of compulsory registration applies.”” That duty
applies as follows¥

(1) where compulsory registration is triggered by a protected legal
mortgage,™ the mortgagor must apply for the registration of the estate
119

charged by the mortgage; ™ and

(2) in every other case, the transferee or grantee must apply for the
registration of the estate transferred or granted.”

As regards (1), there is (as now) a power by rules to make provision enabling the
mortgagee to require the registration of the estate charged by the mortgage to be
registered, whether or not the mortgagor consents.™

The period of registration is two months, beginning with the date on which the
relevant event occurs.”” It may, however, be a longer period if, on application to
the registrar by any interested person, the registrar is satisfied that there is a good
reason for such a longer period as he may specify by order.””

The effect of non-compliance with the duty to register
The effect of non-compliance with the requirement of registration is as follows¥%

(1) where the event is a transfer, the transfer becomes void and the transferor
holds the legal estate on a bare trust for the transferee;* and

(2) where the event is the grant of a lease or the creation of a protected
mortgage, the grant or creation is void and takes effect instead as a

" Cl 6(1). Cf Land Registration Act 1925, s 123A(2).

“* See above, para 3.35.

1 Cl 6(2).
20 Cl 6(3).

' Cl 6(6). Cf Land Registration Act 1925, s 123A(10)(b); Land Registration Rules 1925, r
19(2).

2 Cl 6(4).

123

Cl 6(4), (5). As regards any dealings made by a person entitled to be registered as
proprietor, see below, para 17.9(1).

124

Cl 7(1), (2)(a). Where the transfer is of a fee simple, the possibility of reverter to which CI
7(1) gives rise is disregarded for the purposes of determining whether a fee simple is a fee
simple absolute: Cl 7(4). This avoids any possibility that Cl 7(1) might have the
unintended effect of converting any unregistered fee simple into a determinable fee simple
so that it was merely equitable.
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contract made for valuable consideration to grant or create the lease or
mortgage concerned.”

If a transfer, a grant of a lease or the creation of a mortgage has become void
under these provisions, and the registrar then makes an order extending the
period in which an application for registration can be made,” the disposition is
treated as never having become void.”

If it is necessary to repeat a disposition because it became void under the
provisions mentioned in paragraph 3.40, the transferee, grantee or martgagor is
liable to the transferor, grantor or mortgagee for all the proper costs of and
incidental to the repeated disposition.”® He or she is also liable to indemnify the
transferor, grantor or mortgagee in respect of any other liability reasonably
incurred by him or her because of the failure to comply with the requirement of
registration."”

THE EFFECT OF FIRST REGISTRATION
Classes of title

Introduction

The Bill replicates the principle of the Land Registration Act 1925, that there are
different classes of title with which an applicant may be registered. The effect of
first registration continues to depend upon that class of title. We explain in Part
IX the circumstances in which the class of title may or must be upgraded.”

Freehold titles

Under the Bill, where a person applies to be registered as proprietor of a freehold
estate, he or she may (as now) be registered with an absolute, qualified or
possessory title.”™* The Bill does not change the substance of what amounts to an
absolute, qualified or possessory title.

(1) A person may be registered with absolute title if the registrar considers
that his or her title is such as a willing buyer could properly be advised by
a competent professional adviser to accept." Even if the title is defective
in some way, the registrar may still register the applicant with an absolute

2 Cl17(2).

% Under CI 6(5).
¥l 7(3).

2 Cl 8(a).

2 Cl 8(b).

% See below, paras 9.17 and following.
Bl o).

B2 C19(2).
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(2

(3

title if he considers that the defect will not cause the holding under the

title to be disturbed.”® Almost all freehold titles are, in practice, absolute.

A person may, however, be registered merely with qualified title, if the
registrar considers that the applicant’s title can only be established for a
limited period, or subject to certain reservations that are such that the title
is not a good holding title.” Qualified title is extremely rare, but it might
be appropriate where, for example, the transfer to the applicant had been
in breach of trust.

Possessory title is only appropriate where the applicant is either in actual
possession, or in receipt of the rents and profits and there is no other class
of title with which he or she may be registered.™ In practice, the registrar
tends to register land with a possessory title where the basis of the
applicant’s title is his or her adverse possession, or where the applicant
cannot prove his or her title, usually because the title deeds have been lost
or destroyed.

Leasehold titles

A person who applies to be registered as proprietor of a leasehold estate may be
registered as proprietor with an absolute, good leasehold, qualified or possessory

title.

€]

133

Again, the Bill does not change the substance of the present law.

A person may be registered with absolute title if the registrar¥a

(@) considers that his or her title is such as a willing buyer could
properly be advised by a competent professional adviser to accept;
and

(b)  approves the lessor’s title to grant the lease.”

Absolute title is appropriate, therefore, only where the superior title is
either registered with absolute title or, if unregistered, has been deduced
to the registrar’s satisfaction. The registrar may register an applicant with
absolute title even where his or her title is defective, if he considers that
the defect will not cause the holding under it to be challenged.”

Cl 9(3). In practice therefore, the registrar will register a title with an absolute title if the

title is a good title (one that can be forced on an unwilling buyer under open contract) or a
good holding title (technically a bad title, but the holding under which is unlikely to be
challenged). He may register the applicant with an absolute title even if his or her title is
doubtful (one that he or she cannot prove to be good).

B4 Cl9(4).
5 Cl 9(5).
¥ Cl10(2).
BT Cl 10(2).
8 Cl 10(4).
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(2) The applicant may be registered with good leasehold title if the registrar
considers that his or her title is such as a willing buyer could properly be
advised by a competent professional adviser to accept.” Good leasehold
will be appropriate where the superior title is neither registered nor
deduced. The registrar may register an applicant with good leasehold title
even if the title is open to objection, if he considers that the defect will not
cause the holding under it to be challenged."”

(3) A person may be registered with qualified title, if the registrar considers
that either the applicant’s title or the lessor’s title to the reversion can only
be established for a limited period, or subject to certain reservations that
are such that the title is not a good holding title.""

(4) The circumstances in which an applicant for the registration of a
leasehold title may be registered with a possessory title are the same as
those that apply in relation to a freehold title.*”

The effect of first registration
Freehold title

REGISTRATION WITH ABSOLUTE TITLE

The effects of first registration under the Bill are not identical with the present
law. Registration of title is concerned with both the benefits conferred on the
registered proprietor and the burdens subject to which he or she takes the title.
On the *“credit side”, where a person is registered as the first registered
proprietor of a freehold estate, it vests the legal estate in him or her together with
all the interests subsisting for the benefit of the estate (such as easements).”® On
the “debit side”, first registration vests the estate in the proprietor subject only to
the interests affecting the estate at the time of registration that are set out below. **
Those interests are as follows.

(1) Interests which are the subject of an entry in the register in relation to the estate.
As this provision applies only to first registrations under the Bill, the
entries in question will be registered charges,* notices and restrictions.”
Cautions and inhibitions are prospectively abolished under the Bill.**’

0 C110(3).
10 Cl110(4).
" Cl 10(5).
"2 Cl 10(6); see above, para 3.43 (3).
" Cl11(3).

" Cl 11(4). The relevant time must, of course, be the time of registration. As we have

explained in this Part, first registration may be voluntary and so not triggered by any
disposition of the land.

> For registered charges, see Part VI of this Report.
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(2) Unregistered interests which fall within any of the paragraphs of Schedule 1.
The interests which override first registration are explained in detail in
Part V111 of this Report."

(3) Interests acquired under the Limitation Act 1980 of which the proprietor has
notice. This is new and is explained in paragraphs 3.46 and 3.47.

The matter listed in paragraph 3.45 (3) above, has been included primarily to
meet the following factual situation."” A squatter, A, takes adverse possession of
certain unregistered land belonging to B. After 12 years’ adverse possession, A
extinguishes B’s title and becomes herself the owner of the land."™ A then
abandons the land and B resumes possession of it. At some stage before B has
been back in possession of the land for 12 years,” he sells the land to C. B sells as
paper owner in accordance with the title deeds whereas the reality is quite
different: the true owner is A. That sale triggers compulsory first registration and
C applies to be registered. As we explain in Part VIII of this Report,™ subject to
transitional provisions to protect vested rights, the rights of a squatter will not
constitute an overriding interest under the Bill as at present they do.™ As a result
of the matter listed in paragraph 3.45(3), C will take the land free of A’s rights
unless, at the time of registration, he had notice of them.

It may be helpful to explain the implications of whether or not C has notice of A’s
rights. It is relevant to the issue of whether A can seek to have the register altered
under the provisions that we explain in Part X of this Report.™

(1) If C does not have notice of A’s rights, A will not be able to seek alteration
of the register because C is not bound by her rights and there is,
therefore, no mistake in the register that requires rectification.

(2) By contrast, if C does have notice of A’s interest, C is bound by her rights
and she will be able to seek alteration of the register. The register is
inaccurate and should therefore be altered to give effect to her rights by
registering her as proprietor in place of C.**

“° For notices and restrictions, see below, Part VI of this Report.

147

See below, paras 6.3, 6.32.

' See below, paras 8.8 and following.

"% Cf Law Com No 254, para 5.47, where we discussed the analogous position in relation to

dispositions of registered land, and see below, para 8.77.

150

See Limitation Act 1980, ss 15, 17.

151

So that A is still the legal owner of the land.

2 See below, paras 8.76 and following.

'%* See Land Registration Act 1925, s 70(1)(j).

'** See below, paras 10.6 and following.

*° As C was bound by A’s rights, the alteration to the register will not be rectification of the

register for the purposes of the Bill. As we explain at para 10.6 below, rectification is the
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For these purposes, notice will have its usual meaning and will include matters
that the first registered proprietor ought to have discovered from reasonable
inspections and inquiries, as well as matters that he or she actually knows.™®

If the registered proprietor is not entitled to the estate for his or her own benefit
(or not solely for his or her benefit) then as between him or herself and the
persons beneficially entitled to the estate, the estate is vested in him or her subject
to such of the interests of which he or she has notice.” The sort of case that this
is intended to cover is where the first registered proprietor holds the land on
trust, whether or not he or she is also one of the beneficiaries under that trust.

QUALIFIED TITLE

Registration of a freeholder with qualified title has the same effect as registration
with absolute title, except that it does not affect the enforcement of any estate,
right or interest which appears from the register to be excepted from the effect of
registration."

POSSESSORY TITLE

Registration of a freeholder with possessory title has the same effect as
registration with absolute title, except that it does not affect the enforcement of
any estate, right or interest that%

(1) is adverse to or in derogation of the proprietor’s title; and

(2) is either subsisting at the time of first registration or is capable of
arising.”

Leasehold title

The registration of a proprietor of a leasehold estate has the effects set out in the
following sub-paragraphs.

(1) Where registration is with an absolute title, it has the same effect as the
registration of a freeholder with an absolute title," except that the estate
is vested in the leaseholder subject to implied and express covenants,

correction of a mistake that prejudicially affects the title of the registered proprietor: see
Schedule 4, para 1. The change does not prejudicially affect C’s title and he will not,
therefore, have any claim to indemnity.

156

Cf Law of Property Act 1925, s 199(1)(ii)(a). Under the Bill, where a person is required to
have actual knowledge of some matter before he or she can be bound by a right, this is
made explicit: see, eg, Schedule 3, paras 2(1)(c)(ii); 3(1)(a).

" Cl 11(5). Cf Land Registration Act 1925, s 5(c).
8 Cl11(6).

0 Cl11(7).

' See above, paras 3.45%3.48.
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(2)

©)

obligations and liabilities incident to the estate.™ The burden of
covenants and other obligations contained in leases that create
proprietary rights, such as the landlord’s right of re-entry for breach of
covenant or restrictive covenants relating to the premises leased are not
set out as such on the register.'” As a lease is referred to in the register, it
forms part of the register. Furthermore, any person dealing with leasehold
property will inspect the lease.

Registration of a lease with a good leasehold title has the same effect as its
registration with an absolute title, except that it does not affect the
enforcement of any estate, right or interest affecting, or in derogation of,
the title of the lessor to grant the lease.'®

Registration of a lease with qualified or possessory title has the same effect
as registration with absolute title but subject to the exceptions and
gualifications that have been explained in relation to qualified and
possessory freehold titles.™

Miscellaneous rule-making powers

The Bill confers on the Lord Chancellor certain miscellaneous rule-making
powers relating to first registration.” First, rules may make provision in relation

to the registration of dependent estates.

' These rules are intended to cover the

following cases.

1)

(2)

The first is where, on or subsequent to first registration, a registered
proprietor has, or is granted, the benefit of a legal estate, such as an
easement or a profit a prendre, over unregistered land. The rules may make
provision as to the entry on the register of the benefit of such an estate."’

The second is where¥

(a) on first registration, the land is already subject to a legal mortgage;
or

' Cl 12(3), (4). Cf Land Registration Act 1925, s 9(a).

162

The Bill specifically prohibits the entry of a notice in respect of a restrictive covenant in a

lease: see Cl 33(c); below, para 6.13.
% Cl12(6).
% Cl12(7), (8). See above, paras 3.49%3.50.

165

In each case, the rules will be land registration rules, made by the Lord Chancellor, and

will be required to be laid before Parliament only. See Cls 125, 129(1).
*¢ Cl13.
7 Cl 13(a).
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(b) subsequent to first registration, a charge is created that does not
have to be registered to have effect at law, as is the case in relation
to certain local land charges."

Rules may make provision for the registration of the mortgagee as the
proprietor of a registered charge. **

Secondly, there is a power to make rules relating to what might be described as
the mechanics of first registration.”” These may make provision about the
following matters¥

(1) the making of applications for first registration (whether registration is
voluntary or compulsory);

(2) the functions of the registrar following the making of an application in
relation to matters such as the examination of title and the entries to be
made where he approves the title; and

(3) the effect of any entries made by the registrar in pursuance of such an
application.

CAUTIONS AGAINST FIRST REGISTRATION AND THE CAUTIONS REGISTER

The nature of cautions against first registration under the present law

Cautions against first registration provide a means by which a person with an
interest in unregistered land can be informed of an application for first
registration of the title to an estate in that land." Under the present law, any
person having or claiming to have an interest in unregistered land of a kind that
entitles him or her to object to a disposition being made without his or her
consent, may apply to lodge a caution with the registrar."”” In practice, in relation
to the circumstances when the applicant’s consent is required, this provision has
been very liberally interpreted by the registrar and almost any person interested
in the unregistered land can in fact apply to lodge such a caution.”” Once a
caution against first registration has been entered,"™ no registration of the estate
affected will be made until notice has been served on the cautioner and he or she
has had an opportunity to appear before the registrar and oppose the application

168

See below, para 7.42.

% Cl 13(b).

70 Cl 14.

' See Law Com No 254, paras 6.24%:6.27.
Land Registration Act 1925, s 53(1).

172

173

See Ruoff & Roper, Registered Conveyancing, 13-04.

" See Land Registration Rules 1925, r 64, as to the form of cautions against first

registration. The registrar prepares a record, under a distinguishing number, of the details
of the caution and of the statutory declaration that must be lodged in support of it, and a
plan showing the extent of the land affected by the caution: ibid, r 64(4).
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for first registration.”” There is no mechanism for “warning off” cautions against
first registration.”™ The cautioner will only be required to defend his or her
caution when an application for first registration is made."”” Cautions against first
registration are recorded on the index map*® and may be discovered by an
official search of that map.*”

In the Consultative Document, we proposed that cautions against first
registration should be retained, but should be rationalised.” We recommended
that%

(1) any person having an interest in unregistered land should be able to lodge
a caution against first registration (thereby codifying present practice);

(2) the landowner or other person having a legal estate in the land affected
should be able to challenge a caution at any time after it had been lodged
and not merely when an application for first registration is made; and

(3) cautions against first registration should continue to be recorded on the
index map.

Our recommendations were unanimously supported by those who responded to
them. We have in fact modified one of these recommendations in the course of
the preparation of the Bill for the reasons that we explain below. ***

Cautions against first registration under the Bill

The right to lodge a caution

Subject to the important qualification mentioned below, in paragraph 3.58, the
Bill confers a right to lodge a caution against first registration on the following
persons¥

(1) aperson who claims to be the owner of a legal estate that is¥%

(@) an estate in land;"™

175

Land Registration Act 1925, s 53(3). In practice, there may not be a hearing. Cf Land
Registration Rules 1925, r 299(2) (which gives the registrar authority to determine a
question in dispute without an oral hearing).

" As there is at present in relation to cautions against dealings. Cautions against dealings are

prospectively abolished under the Bill: see below, para 6.3.

177

See Ruoff & Roper, Registered Conveyancing, 13-07.

178

Land Registration Rules 1925, r 8.

179

See Land Registration (Open Register) Rules 1991, r 9.
% See Law Com No 254, paras 6.62%:6.64.

181

See para 3.58.

2 That is, a fee simple absolute in possession or a term of years absolute: Law of Property

Act 1925, s 1(2).
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(b) arentcharge;
(c) afranchise; or
(d) aprofit & prendre in gross;

which relates to the land to which the caution relates; or

(2) a person who claims to be entitled to an interest™ affecting any of the

legal estates mentioned in (1).**

This provision gives effect to the recommendation mentioned above in paragraph
3.55(1). There are special provisions applicable to cautions against the first
registration of the Crown’s demesne land, and these are explained in Part XI of

this Report.

185

Some examples may be given of the operation of this provision¥a

(1) atenant under a lease could lodge a caution against the first registration

of the title of the reversionary freehold estate;

(2) aperson having the benefit of an option or a charging order in relation to

a freehold estate might lodge a caution against the first registration of that

estate;' and

(3) a person who claimed to be a beneficiary under (say) a resulting or

constructive trust could lodge a caution against the first registration of
the estate in which he or she claimed to be beneficially interested.

There is a significant exception to the principle set out in paragraph 3.56 that is

new to the Bill.

" Subject to the transitional arrangements mentioned below, a

caution against first registration may not be lodged by%

(1) the owner of a freehold estate in land in respect of that estate; or

(2) the owner of a lease granted for a term of which more than seven years

183

184

185

186

187

are unexpired in respect of that estate.'®

An interest is, for the purposes of the Bill, an adverse right affecting the title to the estate
or charge: Cl 129(3)(b).

See CI 15(2), (2).
See below, paras 11.17 and following.

Both options and charging orders in relation to unregistered land are registrable as land
charges under the Land Charges Act 1972. However, a person having the benefit of such a
right might wish to lodge a caution either in addition to or instead of the registration of a
land charge. The extension of the triggers to compulsory registration by the Land
Registration Act 1997 has made cautions against first registration an effective method of
protecting interests in unregistered land, even though, as we explain below (see para 3.62),
a caution against first registration does not confer any priority on the cautioner’s interest.

It was not the subject of consultation in Law Com No 254.
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The reason for this exclusion is that cautions against first registration are not
intended to provide a substitute for first registration. If, therefore, a person has
an unregistered legal estate that is registrable, he or she should register it. This is
in accordance with our ultimate goal of total registration.” This prohibition on
lodging cautions against first registration will not, however, apply for two years
after the provisions on first registration are brought into force.™

The right to lodge a caution is exercisable by application to the registrar.*®* The
form, content, and manner of application will be determined by rules made
under the general rule-making power concerning applications that is explained
in Part 1X of this Report.”” Furthermore, anyone may object to the application
and, if the objection is not groundless and cannot be disposed of by agreement,
the registrar must refer the matter for determination to the Adjudicator.”” In
fact, as we explain below, the person who is most likely to object to the lodgement
of a caution against first registration % the owner of the legal estate to which it
relates % is given a specific right to apply for cancellation of the caution in any
event.”™ A person may not exercise his or her right to lodge a caution without
reasonable cause.”™ A breach of this statutory duty will be actionable by any
person who suffers damage in consequence of it."® The cautioner has a right to
withdraw a caution against first registration by application to the registrar.”’

The effect of a caution against first registration

Where a caution against first registration has been lodged, the registrar must
notify the cautioner'™ of any application for first registration and of his right to
object to it."* The period within which the cautioner may object to the application
will be such as is specified by rules.”® The registrar cannot determine the

188

This states the effect of Cl 15(3). There is a power to reduce the period of 7 years under
Cl 116(1)(c). This power and the reasons for it have been explained above: see para 3.17.

189

See above, paras 2.9, 2.13.

' Schedule 12, para 14(1). For the special provisions applicable to cautions against first

registration lodged by the Crown in respect of demesne land and the reasons for them, see
below, para 11.18.

¥t Cl 15(4).

192

See Schedule 10, para 6; below, para 9.77.

193

Cl 73(2), (6), (7); below, para 16.6. For the office of Adjudicator, see below, para 16.3.

194

See para 3.63.

5 Cl177(1)(a).

% CI 77(2). Cf below, paras 6.28, 6.55, 16.6.
¥l 17.

** Which means not only the person who lodged the caution, but also his or her personal

representative: Cl 22.
0 Cl16(1).

% C1 16(2). The rules will be land registration rules and will be required to be laid before

Parliament only. See Cls 125, 129(1).
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application for first registration until the end of that period, unless before that
time, the cautioner has either exercised his or her right to object to the
application™ or given the registrar notice that he or she does not intend to do
s0.”” Where the cautioner objects, the matter must be referred to the Adjudicator
for determination unless the registrar is satisfied that the objection is groundless,
or the matter can be determined by agreement.” If the cautioner does not object
to the application for first registration, the registrar will proceed to determine it

in the usual way.

The Bill makes provision by which an agent for the applicant for first registration
may give notice of the application to the cautioner and for this notice to be
treated as having been given by the registrar.” The purpose of this provision is to
enable a solicitor or licensed conveyancer who is acting for an applicant for first
registration to give notice at the time that the application is made. This will help
to expedite the conveyancing process because it will not be necessary to wait for
the registrar to serve notice on the cautioner. Such a notice will only be regarded
as having been given by the registrar if it was given by a person who is of a
description provided by rules (which is likely to include solicitors and licensed
conveyancers) and the notice is given in such circumstances as rules may
provide.” This means that rules can define (for example) the time at which the
notice must be served, having regard to the purpose of the power.

The effect of a caution against first registration is limited. It merely gives the
cautioner a right to be notified of an application for first registration so that he or
she can object to that application. It has no effect on the validity or priority of any
interest that the cautioner may have in the legal estate to which the caution
relates.””

Cancellation of cautions

The Bill creates a procedure whereby the owner of a legal estate to which a
caution relates, and persons of such other description as rules may provide,”’
may apply to the registrar for the cancellation of a caution against first

2% Under CI 73(1); see below, para 16.6.
22 Cl16(2).

2% C1 73(6), (7); below, para 16.6.

2 Cl 16(4).

205

Cl 16(4)(a), (b). The rules will be land registration rules and will be required to be laid
before Parliament only. See Cls 125, 129(1). There is a power for rules to make provision
about the form, content and service of notice under the Bill: Schedule 10, para 5.

206

Cl 16(3). But the mere fact that the cautioner has to be notified and can object to the first
registration is, nonetheless, a very useful form of protection. In respect of some rights that
cannot be protected by the registration of a land charge, as where a person claims to have
an interest under a trust, it may be the only effective way of ensuring that his or her rights
are properly protected on first registration by the entry of a restriction.

" This is likely to include persons with an interest in the land affected, such as a mortgagee

or a receiver.
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registration.® Where such an application is made, the registrar will be required
to serve notice on the cautioner of%

(1) the application; and

(2) the fact that, if he or she does not exercise his or her right to object to the
application before the end of such period as rules may provide, the
registrar must cancel the caution.”

This is one of just two cases under the Bill where the general right for any person
to object to an application®° does not apply. Only the cautioner may do so.™ If
the cautioner does object, the matter must be referred to the Adjudicator for
determination in the usual way, unless it can be resolved by agreement or the
registrar is satisfied that the objection is groundless.*

Where the owner of a legal estate™ has consented to the lodging of the caution,*
he or she would not normally be able to apply for the cancellation of the caution
under the procedure explained in paragraph 3.63.° However, even in such a case
where the owner had consented, there might be circumstances in which it was
appropriate for him or her to seek the cancellation of a caution, and these would
be specified in rules.”® An obvious case would be where the interest protected by
the caution had terminated.™

The cautions register

Under the Bill, cautions against first registration will continue be recorded on
the index map.*® However, the Bill also requires the registrar to create a register

2% Cl 18(1).

29 Cl 18(3), (4).

9 Under CI 73(1); below, para 16.6.
2 See CI 73(2); below, para 16.6.
22 C1 73(6), (7); below, para 16.6.

3 Or any person who derives title from him or her by operation of law, such as a trustee in

bankruptcy or an executor.

2% In such manner as rules may provide. The rules will be land registration rules and will be

required to be laid before Parliament only. See Cls 125, 129(1).

5 Cl 18(2). This is in accordance with a recommendation in Law Com No 254, para 6.64,

which was supported by all those who responded to it.

% Cl 18(2). The rules will be land registration rules and will be required to be laid before

Parliament only. See Cls 125, 129(1).

27 As where A, a freeholder, granted B an option to purchase her land that was exercisable for

a period of five years and A agreed that B should lodge a caution against first registration
in respect of that option. A would be entitled to apply for the cancellation of the caution
after five years notwithstanding her consent.

2% See CI 68(1)(c); below, para 9.55. The index map contains the title number of any caution

in the cautions register.
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of cautions against first registration.”® How the register is kept will be a matter
for rules.” These are likely to make provision about¥

(1) the information to be kept in the register;
(2) the form in which information included in the register is to be kept; and
(3) the arrangement of that information.”

At present, details of cautions against first registration are kept on a “caution
title”, which records the following matters

(@) the name and up to three separate addresses for service of the
cautioner,

(b) the name and address of the solicitors or licensed conveyancers, if
any, who lodged the application;

(c) the estate against which the caution has been registered, including
in the case of a leasehold estate particulars of the lease in question;

(d) an extract from the statutory declaration in support of the caution
showing the nature of the cautioner’s interest in the estate subject
to the caution.

It is anticipated that the cautions register will contain similar information. It is
intended that it will be kept in dematerialised form.

The Bill makes provision for the alteration of the register in similar ways to those
that apply to the register of title.”” These provisions are explained in Part X of
this Report.” There is also a right to indemnity where a person suffers loss by
reason of a mistake in the cautions register which is also explained in Part X.**

29 Cl19(0).

29 C1 19(2). The rules will be land registration rules and will be required to be laid before

Parliament only. See Cls 125, 129(1).

2. Cf Cl 1 (register of title); considered below, para 9.3.
2 Cls 20, 21.
223

See below, para 10.26.
% Schedule 8, para 1(1)(g); below, para 10.37.
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PART IV
DISPOSITIONS OF REGISTERED LAND

INTRODUCTION
In this Part we examine two matters3

(1) the powers of disposition of a registered proprietor or a person who is
entitled to be registered as proprietor; and

(2) the dispositions of a registered estate or charge that are required to be
registered.

POWERS OF DISPOSITION

Introduction

In Part IX of this Report, we explain that there are at least four ways in which a
title to land may, in some way, be defective and we summarise how the Bill deals
with each of them." The matters are as follows¥s

(1) the person who appears to be owner may not be;

(2) the owner may have limited powers and may make a disposition that he or
she has no power to make;

(3) the property may be subject to incumbrances; and

(4) events may occur which mean that a registered proprietor’s estate has
become determinable.

Our concern here is with the situation in paragraph 4.2(2). A registered
proprietor’s powers of disposition may be limited, for example, by statute
(perhaps because it is a statutory body), if it is a corporation, by its public
documents, or where the proprietors are trustees, by the terms of the trust upon
which they hold the land. At present it is not entirely clear what powers of
disposition a proprietor of a registered estate is to be taken to have.” In State
Bank of India v Sood,’ Peter Gibson LJ cited with approval a statement in the
standard textbook on registered land that%a

' See below, paras 9.29%:9.35.

The Land Registration Act 1925 contains numerous, very specific provisions as to what a
registered proprietor can do with the estate or charge vested in him or her. When taken
together, he or she appears to have the same powers as the owner of a legal estate where
title to the land is unregistered.

* [1997] Ch 276, 284.
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in registered conveyancing it is fundamental that any registered
proprietor can exercise all or any powers of disposition unless some
entry on the register exists to curtail or remove those powers... .*

This may be illustrated by the provisions of the Land Registration Act 1925 and
the Land Registration Rules 1925 that relate to trusts. Any limitations on the
powers of the tenant for life (where the land is settled) or the trustees (where the
land is held on a trust of land) should be protected by the entry of a restriction.’
The necessary implication from these provisions is that the powers of the tenant
for life or trustees would otherwise be unfettered. Similarly, the registrar may
enter a restriction where the dispositionary powers of a registered proprietor are
limited by statute or where there are limitations on the powers of a corporation or
of personal representatives.” We consider that the principle stated by Peter
Gibson LJ should be the correct one. It means that a person can rely upon the
register to tell him or her whether there are any limitations on the powers of a
registered proprietor and can safely act in reliance upon it. However, the present
legislation does not explicitly state that principle. Indeed, in at least one case,
there has been an attempt to rectify the register against a buyer, where%

(1) the disposition to her was one that, by statute, the seller had no power to
make; but

(2) the register was silent as to this fact.’

The principles adopted in the Bill
The Bill lays down the following principles¥

(1) A registered proprietor (or a person who is entitled to be registered as
proprietor) should be taken to have unlimited dispositive powers.

(2) If those powers are in fact limited for whatever reason, that limitation
should be reflected by an entry on the register.

(3) If there is no entry, any disponee is entitled to assume that there are no
limitations on the powers of the disponor.

(4) If there were in fact limitations on the disponor’s powers that were not
reflected by an entry on the register, the disponee’s title cannot be called

The quotation came from the looseleaf edition Ruoff & Roper, Registered Conveyancing,
para 32-05, as it then was.

See in relation to settlements, Land Registration Act 1925, s 86(3); Land Registration
Rules 1925, rr 56%458, 104, Schedule 2, Forms 9%, 11; and for trusts of land, Land
Registration Act 1925, s 94(4); Land Registration Rules 1925, rr 106A, 236, Schedule 2,
Form 11A.

Land Registration Rules 1925, r 236A.

Hounslow London Borough Council v Hare (1990) 24 HLR 9. Fortunately, the attempt was
unsuccessful.
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into question. However, the disposition will not be rendered lawful. The
consequences of acting beyond his or her powers can therefore be visited
upon the disponor. The disponee may not escape liability if he or she was
privy to the disponor’s conduct.

In the following paragraphs, we explain these points in more detail.

The provisions of the Bill

Owner’s powers

The Bill employs the concept of “owner’s powers”. A person is entitled to
exercise owner’s powers if he or she is either¥a

(1) the registered proprietor of an estate or charge; or
(2) entitled to be registered as the proprietor.’

The right conferred by (2) is subject to rules.’

By Clause 23, owner’s powers consist of power¥

(1) to make a disposition of any kind permitted by the general law in relation
to the interest which the person has, other than a mortgage by demise or
sub-demise (in the case of a registered estate) or a legal sub-mortgage®
(in relation to a registered charge); and

(2) to charge the estate at law with the payment of money (in the case of a
registered estate) or to charge at law with the payment of money,
indebtedness that is secured by the registered charge.™

As regards the exception of a mortgage by demise or sub-demise in (1), in the
Consultative Document,” we recommended that because such mortgages were
in practice obsolete, they should be prospectively abolished in relation to charges
over registered land. This proposal was supported by all but one of those who
responded to the point. Clause 23 implements this recommendation.” Both the

® Cl24(0).

Cl 24(2). Such rules are likely to explain how owner’s powers are to be exercised in such a
case. They will be land registration rules, made by the Lord Chancellor, and will be laid
before Parliament only: Cls 125(3), 129(1). It should be noted that, under Land
Registration Act 1925, s 37, a person who is entitled to be registered as proprietor, may, in
the prescribed manner, dispose of the registered estate or charge before he or she is
registered as proprietor of it.

A legal sub-mortgage is, for these purposes, a transfer by way of mortgage, a sub-mortgage

by sub-demise, and a charge by way of legal mortgage: CI 23(3).

11

Cl 23(1) (registered estates), (2) (registered charges).
Law Com No 254, para 9.5.

12

** See further below, para 7.3.
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exception for a legal sub-mortgage in (1) and the reason for the express powers
mentioned in (2) are explained in the context of charges in Part VII of this
Report.”

Protection for disponees

Clause 26 provides protection for disponees.” As a general principle, a person’s
right to exercise owner’s powers in relation to a registered estate or charge is to
be taken to be free from any limitation affecting the validity of a disposition.”
However, that does not apply to a limitation reflected by an entry in the register,
or imposed by or under the Bill."" For the future, a limitation on owner’s powers
will be made by the entry of a restriction.”® At present it is also possible to limit
owner’s powers by the entry of a caution or an inhibition. As we explain in Part
\AEZ!

(1) both cautions and inhibitions are prospectively abolished under the Bill;
(2) existing cautions will remain on the register:” and

(3) although existing inhibitions will remain on the register, they will be
treated thereafter as restrictions.”

This general principle that a person’s right to exercise owner’s powers is
unlimited unless there is some entry in the register or limitation imposed by, or
under, the Bill, has effect for one specific purpose only. This is to prevent the title
of the disponee being questioned.” It follows that, if the person exercising
owner’s powers did not have unlimited powers, but there was no entry in the
register to reflect this fact

(1) the disponee’s title could not be challenged; but
(2) the disposition would not be rendered lawful.

Those two points merit further explanation.

" In relation to sub-mortgages, see below, para. 7.11. As regards the power to charge with

the payment of money, see below, paras 7.2%47.4.
' Cf CI 52; below, paras 7.7, 7.8.
' Cl26(2).

17

Cl 26(2). For the restrictions imposed by the Bill, see Cls 24(2) (right to exercise owner’s
powers subject to rules; above, para 4.5) and 25 (obligation to comply with registration
requirements; below, para 4.15).

18

See below, para 6.40.

 See below, para 6.3.

20

See below, para 6.32.
2 Cl26(3).
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First, the protection given to the disponee’s title is complete and cannot be called
into question. For example, if%

(1) W and X held land on a bare trust as nominee for Y, on terms that they
could not make any disposition of the land without Y’s written consent;

(2) Y, who was in actual occupation of the land held in trust, did not protect
her interest by the entry of a restriction; and

(3) W and X fraudulently charged the land to Z without Y’s consent in
breach of trust;

Z’s charge would be valid and could not be called into question by Y. The fact
that Y was in actual occupation at the time of the charge would not change this,
because W and X’s right to exercise owner’s powers is taken to be free of
limitation. It follows that Y cannot claim that her beneficial interest under the
trust was an overriding interest™ because her prior consent to the charge was not
obtained.

Secondly, where the disposition is in fact unlawful, the consequences of that
unlawfulness can be pursued so long as these do not call into question the
validity of the disponee’s title. The example may be given of trustees of land, A
and B, who had limited powers of disposition,23 but who failed to enter a
restriction on the register to reflect this fact. If they transferred the land to a
buyer, C, in circumstances that were prohibited by the trust, they would commit
a breach of trust. Furthermore, although C’s title could not be impeached, the
protection given by Clause 26 does not extend to any independent forms of
liability to which she might be subject. Thus if C knew of the trustees’ breach of
trust when the transfer was made, she might be personally accountable in equity
for the knowing receipt of trust property transferred in breach of trust.”

REGISTRABLE DISPOSITIONS

Introduction

Clause 27 is one of the most important in the Bill. It defines those dispositions of
registered land that must be completed by registration. It corresponds to, but is
not identical with, similar provisions in the Land Registration Act 1925.%
Registrable dispositions have a particular significance under the Bill (as indeed
do their equivalents % called “registered dispositions” % under the Land

2 Under Schedule 3, para 2 (interests of persons in actual occupation); see below, para 8.54.

23

Cf Trusts of Land and Appointment of Trustees’ Act 1996, s 8.

# For the most recent utterance as to degree of knowledge required for knowing receipt, see

Bank of Credit and Commerce International (Overseas) Ltd v Akindele [2000] 3 WLR 1423.
It seems unlikely to be the final word on the subject.

% See in particular ss 18 and 21.
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4.15

Registration Act 1925%). Not only do they take effect at law as legal estates, but
they are also given special priority, as we explain in Part V of this Report.”

The general principle

The general principle, stated in Clause 27(1), is that if a disposition of a
registered estate or charge is required to be completed by registration, it does not
operate at law until the relevant registration requirements are met. We explain
below which dispositions are registrable and the registration requirements that
apply in relation to each of them.” When electronic conveyancing has been
introduced, this general principle is likely, in time, to be superseded. This is
because it will not apply to dispositions which are required to be communicated
electronically to the registrar and simultaneously registered under Clause 93, a
provision that we explain in Part XIII of this Report.” The reason why the
general principle in Clause 27(1) has to be disapplied is because under 93, a
disposition has no effect whatever, either at law or in equity, until the registration
requirements are met.™

It will be apparent from the general principle that the concept of a registrable
disposition is concerned with those dealings with registered land that transfer or
create legal estates. In principle, there must be a presumption that all dispositions
of registered land that themselves create or transfer a legal estate should be
subject to some form of registration, whether with their own titles or by the entry
of some form of notice on the title which is subject to them.” Under the Bill there
are necessary exceptions to this general rule (as there are under the Land
Registration Act 1925), but they are kept to a minimum. It is because registrable
dispositions, when registered, confer a legal estate that they are given special
priority,® much as dispositions of legal estates enjoy special priority in
unregistered conveyancing.”

Under the Bill, a registrable disposition of a registered estate or charge only has
effect if it complies with such requirements as to form and content as rules may
provide.® This is, in other words, a power to prescribe the form and content of

% Cf Land Registration Act 1925, s 3(xxii).

" See below, paras 5.6 and following.

?®  See below, paras 4.16 and following.

% See Cl 93(4).

* See below, paras 13.74 and following.

* Cl1 93(2). See below, para 13.84.

32

Cf above, para 1.5

33

Cls 29, 30; below, paras 5.6 and following.
*  Cf Megarry & Wade’s Law of Real Property (6th ed 2000), 4-061.

% Cl 25(1). The rules will be land registration rules, and will be laid before Parliament only:

Cls 125(3), 129(1). Rules may apply CI 25(1) to any other kind of disposition which
depends for its effect on registration: Cl 25(2).
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any registrable disposition. Under the present law, it is not possible to prescribe
the form of a registered charge,® nor has any form ever been prescribed for a
lease, though it could be.*

Dispositions required to be registered and the registration requirements
that apply to them

Introduction

The Bill lists the dispositions that are required to be completed by registration®
and, in Schedule 2, it sets out what the registration requirements are for the
specified dispositions.* Although the range of dispositions that are registrable
appears at first sight to be complex, the effect of the provisions is in fact
straightforward and can be summarised as follows. Subject to certain limited
exceptions,” any transfer of, or the grant or reservation of any legal estate out of,
registered land,” is a registrable disposition. This is in accordance with the policy,
explained above in paragraph 4.14, that all dispositions of registered land that
transfer or create a legal estate should, in principle, be registrable unless there are
good reasons why this should not be the case. The dispositions that are subject to
compulsory registration include dispositions by operation of law, but with certain
limited exceptions.”

Transfers of a registered estate

Subject to the exceptions mentioned below in paragraph 4.19, any transfer of a
registered estate must be completed by registration.” A registered estate is a legal
estate the title to which is entered in the register other than a registered charge.”
The following are the registered estates which may or (in some cases) must have
their own titles on the register¥

(1) afee simple absolute in possession;”
(2) aleasehold estate that may be registered with its own title;"”

(3) arentcharge;”

36

See Land Registration Act 1925, s 25(2).

See Land Registration Act 1925, ss 18(1), 21(1).
% Cl127(2), (3).

¥ cfCl27(4).

" See below, paras 4.19, 4.22 , 4.29.

37

“* Registered land means a registered estate or a registered charge: Cl 129(1).

2 See CI 27(5); below, paras 4.19, 4.29.
“®Cl27(2)(a).

“Cl129(2).

45

See above, para 3.9.

See above, paras 3.10%3.13, 3.30%4 3.34; and below, paras 4.20 and following.

46
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4)
®)
(6)

a franchise;”
a profit & prendre in gross;" and

a manor.”

The transferee (or his or her successor in title) must be entered in the register as
proprietor.” Where there is a transfer of part only of a registered estate, such
details as may be provided for by rules, must be entered in the register in relation
to the registered estate out of which the transfer is made.” The Registry makes
certain entries on the register of a registered estate in a case where the proprietor
disposes of part of it, for example, as to rights reserved or granted. It is
anticipated that the practice is unlikely to be different under the Bill.

There are three exceptions to the principle stated in paragraph 4.17, that a
transfer of a registered estate is a registrable disposition, and each of them
involves a disposition by operation of law.

1)

(2)

47
48
49

50

The first is a transfer on the death of a sole individual proprietor.” Title to
the deceased’s estate vests by operation of law in his or her executors (if
any) or in the Public Trustee until such time as there is a grant of
administration. Once the legal title is vested in the personal
representatives, they may apply to the registrar™ to alter the register to
bring it up to date by registering the applicant as proprietor.”

The second is a transfer on the bankruptcy of a sole individual
proprietor.® When an individual becomes insolvent, his or her estate will
vest without any conveyance or transfer in his or her trustee in
bankruptcy, immediately on his or her appointment (or in the Official
Receiver in default of any such appointment).” Once again, the trustee in
bankruptcy may then apply to the registrar to alter the register to bring it
up to date by registering the applicant as proprietor, as in (1).

See above, para 3.18; and below, para 4.27.
See above, para 3.19; and below, para 4.24.
See above, para 3.20; and below, para 4.26.

See above, para 3.21.

*' Schedule 2, para 2(1).

52

Ibid, para 2(2). The rules will be land registration rules, and will be laid before Parliament

only: Cls 125(3), 129(1).
% Cl27(5)(a).

54

55

See Schedule 4, para 7; below, para 10.20.
Under Schedule 4, para 5(b); below, para 10.19.

% Cl27(5)(a).

57

Insolvency Act 1986, s 306.
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421

(3) The third is a transfer on the dissolution of a sole corporate proprietor.”

When a company is dissolved, its property is deemed to be bona vacantia
and therefore vests in the Crown (or one of the Royal Duchies).” The
Crown (or Duchy) may apply to the registrar to alter the register to bring
it up to date by registering the applicant as proprietor, again as in (1).

These exceptions also apply to the transfer of registered charges, which are
explained below, at paragraph 4.30(1).

The grant of certain leases

The grant of most leases is a registrable disposition and must, therefore be
completed by registration. This will be the case in relation to the following%

(1) leases granted for more than seven years from the date of the grant;”

(2) reversionary leases that are to take effect in possession more than three

months after they have been granted:*

(3) discontinuous leases;”

(4) leases granted in pursuance of the right to buy provisions of Part V of the

Housing Act 1985;% and

(5) leases granted in circumstances where section 171A of the Housing Act

1985 applies.*

It is unnecessary to comment on these categories of leases because an
explanation has already been given in relation to them in Part 111 of this Report.”
It may be noted that, as regards (1), there is a power for the Lord Chancellor,
after consultation, to reduce further the period of seven years by order.”

Where a lease is a registrable disposition, the grantee of the lease or his or her
successor in title must be entered in the register as the proprietor of the lease,
and a notice in respect of the lease must also be entered.”

58

59

60

61

62

63

64

65

66

67

ClI 27(5)(b).

Companies Act 1985, s 654. The property falls to be administered by the Treasury
Solicitor: ibid, s 656.

Cl 27(2)(b)(i). Cf above, para 3.30.
Cl 27(2)(b)(ii). Cf above, para 3.32.
Cl 27(2)(b)(iii). Cf above, para 3.11.
Cl 27(2)(b)(iv). Cf above, para 3.33.
Cl 27(2)(b)(v). Cf above, para 3.34.

Any lease which, if granted out of unregistered land, either may or must be registered, will,
if granted out of registered land, be a registrable disposition.

Cl 116(1)(d), (3). Any such order is to be made by statutory instrument that is subject to
annulment in pursuance of a resolution of either House of Parliament: Cl 125(4).
Cf above, paras 3.17, 3.30.

Schedule 2, para 3.
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It will be clear from paragraph 4.20 that the grant of most leases is a registrable
disposition. There are, however, two categories of lease granted out of a
registered estate that are not registrable. The first, which follows from what has
been said above,” is a lease granted for seven years or less unless it falls within
one of the classes of lease listed in paragraph 4.20(2)%(5). The second is a PPP
lease™ ¥ in essence a lease of an underground railway and ancillary property ¥
granted under the Greater London Authority Act 1999.” As we have indicated
above,™ in principle all dispositions of registered land that create a legal estate
should be required to be registered. As regards these two types of lease, there are
policy reasons why they are not registrable, but take effect instead as overriding
interests. We say more about both types of lease” and the policy reasons for
excluding them from the requirement of registration” in Part VIII of this
Report.

Leases of franchises and manors

So far as we are aware, it would not now be possible to create new manors. Even
if it were, as we have explained, such a manor could not be registered with its
own title under the Bill.” Although the Crown might, in the exercise of its
prerogative, grant a new franchise in fee simple, that would be a grant of an
unregistered legal estate. As such, it would be subject to the provisions on
voluntary first registration that we have already explained.” It follows that the
Bill does not need to make provision for the creation of manors or franchises as
registrable dispositions. However, it does need to make provision in relation to
the grant of a lease of a manor or franchise which is itself a registered estate.
Under the Bill, where the registered estate is a franchise or a manor, any lease of
that estate is a registrable disposition.” The nature of such incorporeal rights is
such that the existence of a lease of them may not be apparent to any person
dealing with the land affected unless it is registered. The registration
requirements vary according to whether the lease is for a term of%

(1) more than seven years; or
(2) seven years or less;

from the date of grant. As regards (1), the grantee of the lease or his or her
successor in title must be entered in the register as the proprietor of the lease,

*® See para 4.20(1).
* See CI 90(6).
" C190(3)(a).

71

See para 4.14.
" See Schedule 3, para 2; Cl 90(5); below, paras 8.11%:8.13, 8.48, 8.50.
" See below, paras 8.9, 8.13, 8.50.

™ See above, para 3.21.

™ See above, para 3.19.

®Cl27(2)(c).
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and a notice in respect of the lease must also be entered.” As regards (2), a
notice in respect of the lease must be entered in the register.”

Express grant or reservation of an easement, right or privilege

The express grant or reservation of an interest of a kind falling within section
1(2)(a) of the Law of Property Act 1925, other than one which is capable of being
registered under the Commons Registration Act 1965, is a registrable
disposition.” Section 1(2)(a) of the Law of Property Act 1925 refers to¥

an easement, right or privilege in or over land for an interest
equivalent to an estate in fee simple absolute in possession or a term
of years absolute...

The interests that will be registrable will be easements and profits a prendre,
whether those are in gross or are appurtenant to an estate.” There are two
qualifications to this. First, rights of common which are capable of being
registered under the Commons Registration Act 1965 are excluded. This is
because the Commons Registration Act 1965 prohibits the registration under the
Land Registration Act 1925 of rights of common that are registrable under the
1965 Act.” This prohibition will continue under the Bill.* Secondly, where an
easement, right or privilege is granted through the operation of section 62 of the
Law of Property Act 1925, that grant is not regarded as an express grant for
these purposes, so as to require registration. Section 62 is a so-called “word-
saving provision” that is taken to import certain words into a conveyance of land
unless its effect is excluded.” It is therefore treated for some purposes at least as
a form of express grant,” though in practice it tends to operate without an
appreciation of its effect by the parties to the conveyance.”

The registration requirements will depend upon the nature of the grant or
reservation.

7

Schedule 2, para 4.

78

Schedule 2, para 5.
" Cl 27(2)(d).

® €l 27(2)(d) may include other incorporeal hereditaments, but this is, in practice, very

unlikely. This is because the Bill makes express provision in relation to the grant of a lease
of manor or a franchise (see above, para 4.23). The grant or reservation of rentcharges is
not within Law of Property Act 1925, s 1(2)(a), but s 1(2)(b). Rentcharges are dealt with
by Cl 27(2)(e): see below, para 4.27.

Commons Registration Act 1965, s 1(1).
Cf Schedule 11, para 7.
#Cl27(7).

84

81

82

For Law of Property Act 1925, s 62, and its operation, see Megarry & Wade’s Law of Real
Property (6th ed 2000), 18-108 and following.

See Quicke v Chapman [1903] 1 Ch 659; Megarry & Wade’s Law of Real Property (6th ed
2000), 18-113.

85

86

For a striking recent example of this, see Hair v Gillman [2000] 3 EGLR 74 (acquisition
of car-parking rights).
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(1) Where the disposition involves the creation of a legal profit & prendre in
gross with its own title,” whether that grant is for an interest equivalent to
an estate in fee simple or for a term of years for more than seven years¥

(a) the grantee or his or her successor in title must be entered in the
register as the proprietor of the interest created; and

(b) a notice in respect of the profit must also be entered in the
register.”

(2) Where the disposition involves the grant or reservation of any other
interest falling within those listed in paragraph 4.25,% a notice in respect
of the interest must be entered in the register. Furthermore, where the
interest is for the benefit of a registered estate, the registered proprietor
must be entered in the register” as the proprietor of the interest.*

Express grant or reservation of rentcharge or legal right of re-entry

The express grant or reservation of the following types of interest are registrable
dispositions¥a

(1) arentcharge in possession issuing out of or charged on land being either
perpetual or for a term of years absolute; and

(2) a right of entry exercisable over or in respect of a legal term of years
absolute, or annexed, for any purpose to a legal rentcharge.”

As we have explained in Part Ill of this Report, the circumstances in which a
rentcharge can now be created are in fact very limited.”

The registration requirements are as follows%

(1)  Where the disposition involves the creation® of a legal rentcharge with its
own title, whether that grant is for an interest equivalent to an estate in
fee simple or for a term of years for more than seven years¥

(a) the grantee or his or her successor in title must be entered in the
register as the proprietor of the interest created; and

“Creation” will include both grant and reservation. It will also include the case where the
registered proprietor of a legal profit & prendre in gross that has been registered with is own
title grants a lease of that profit for more than seven years.

88

Schedule 2, para 6.

* Such as the grant or reservation of an easement or a profit that is not registered with its

own title (whether that profit is appurtenant or in gross), or the lease for seven years or
less of a profit a prendre in gross (whether or not that profit is registered with its own title).

90

That is, in the register of the land benefited.

91

Schedule 2, para 7.
%2 Cl 27(2)(e). Cf Law of Property Act 1925, s 1(2)(b), (e).

93

See Rentcharges Act 1977, s 2; above, para 3.18.

* Whether by grant or reservation.
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(b) a notice in respect of the rentcharge must also be entered in the
register.”

(2) In every other case % in other words where a rentcharge is granted or
reserved for a term not exceeding seven years, or in any case where a
right of entry is reserved % a notice in respect of the interest must be
entered in the register.” Where the interest is for the benefit of a
registered estate, the registered proprietor must also be entered in the
register® as the proprietor of the interest.”* However, there is a power to
modify these registration requirements by rules in relation to a right of
entry over or in respect of a term of years absolute.” It is not the current
practice of HM Land Registry to record the benefit of a right of entry on
the title of the reversion to a lease. That practice may change in the future,
but the power to modify the requirements means that the present position
can be maintained.

The grant of a legal charge

The grant of a legal charge is a registrable disposition.'” To register the charge,
the chargee or his or her successor in title must be entered in the register as its
proprietor.’” By way of an exception, the creation of a legal charge that is also a
local land charge does not require registration.'” The reasons for this exception
are more fully explained in Part V11 of this Report,”® but may be summarised as
follows%a

(1) local land charges take effect as overriding interests, and are, therefore,
binding on any disponee of registered land without registration;™ but

(2) those local land charges that are charges on land to secure the payment of
money, cannot be enforced as charges unless and until they are
registered.'®

It follows, therefore, that such local land charges are not required to be registered
when created, but must be registered as charges prior to realisation.

95

Schedule 2, para 6.
* Schedule 2, para 7(2)(a).

97

That is, in the register of the land benefited.
% Schedule 2, para 7(2)(b).

* Schedule 2, para 7(3). Such rules will be land registration rules, made by the Lord

Chancellor, and will be laid before Parliament only: Cls 125(3), 129(1).
0 Cl 27(2)().
" Schedule 2, para 8.
2 Cl 27(5)(c).
% See below, para 7.42.
% Schedule 3, para 6; below, paras 8.29, 8.48.

% Cl 55.
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Dispositions of a registered charge

4.30 There are two types of disposition of a registered charge that are registrable

431

dispositions.

(1) The first is a transfer of the charge.'® The registration requirement is that
the transferee or his or her successor in title must be entered in the
register as proprietor.””

(2) The second is the creation of a sub-charge.'® In this case, the sub-chargee,
or his or her successor in title must be registered as the proprietor of the
sub-charge. We explain the nature of sub-charges in Part VII of this
Report.'”

Applications for registration

As might be expected, the Bill confers power for rules to make provision about
applications to the registrar for the purposes of meeting registration
requirements under Clause 27."° It should be noted that, under the present law,
where the proprietor’s land certificate is outstanding,™ it has to be produced to
the registrar on the application for the registration of a disposition of registered
estate or charge.”™ As we explain in Part IX of this Report, this requirement is
unlikely to apply under any rules made pursuant to the power mentioned
above."™® There is no provision in the Bill for the issue of charge certificates
(which will therefore cease to have any function),"* and although land certificates
will continue to be issued, their role is likely to be much more limited than at
present.”

% Cl 27(3)(a). For certain exceptions in relation to transfers by operation of law that have

already been explained, see above, para 4.19.
Schedule 2, para 10.

% Cl 27(3)(b).

109

107

See below, para 7.11.

19 Cl 27(6). The rules will be land registration rules, and will be laid before Parliament only:

Cls 125(3), 129(1).

" In other words, where the certificate is not deposited with the Registry under Land

Registration Act 1925, s 63. As we explain below, para 9.85, when a certificate is
“deposited” with the Registry, the practice is not to hold a document as such, but not to
issue a land certificate at all.

Land Registration Act 1925, s 64(1).

112
"* See below, para 9.88.
114

See below, para 9.89.
"° See below, para 9.90%:9.91.
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5.2

5.3

PARTYV
PRIORITIES

INTRODUCTION

In this Part we consider the principles that determine the priority of interests in
registered land under the Bill." In the Consultative Document we examined the
rules that presently governed such priority.” We did not consider that major
changes were required to the law, though we did consider that there should be a
clear statutory statement of what the relevant principles were.’

The essence of the present law is that the priority of interests in registered land is
normally determined by the date of their creation, and this is so regardless of
whether or not they are protected on the register.” This has been laid down in
relation to minor interests on the basis that such interests are equitable.® The
rules that determine the priority of competing minor interests’® are therefore the
traditional rules that govern competing equitable interests. These are
compendiously expressed by the maxim, “where the equities are equal, the first in
time prevails”.” That maxim is not always easy to apply because of the
uncertainty as to when the equities are not equal, namely in cases of negligence
or gross carelessness. By way of an exception to this general principle, what the
Land Registration Act 1925 calls “registered dispositions”’® are given “special
effect or priority” when made for valuable consideration.’ The “special effect or
priority” is that any interests not protected on the register are subordinated to a
registered disposition unless such unregistered interests are overriding
interests.”

The main reason why we did not consider that any elaborate new scheme was
needed to determine the priority of interests in registered land was because of
the impact of the scheme of electronic conveyancing that we proposed in the
Consultative Document. The essential feature of that scheme, which we explain
in detail below," is that it will not be possible to create or transfer many interests

For issues relating to the priority of charges and of further advances, see below, Part VII.
See Law Com No 254, Part VII.

°  Ibid, paras 7.32%47.34.

Ibid, paras 7.12, 7.18.

As we pointed out in the Consultative Document, the principles that govern the priority of
overriding interests (other than leases granted for 21 years or less for which specific
provision is made) are obscure: see Law Com No 254, paras 7.12%,7.14.

The Bill has no explicit concept of minor interest.

See Law Com No 254, para 7.17, where the authorities are summarised.
These are dispositions that create or transfer legal estates.

Land Registration Act 1925, s 3(xxii).

" See ibid, ss 20, 23.

11

See CI 93; paras 13.74 and following.
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5.5

5.6

in registered land expressly except by simultaneously registering them or
protecting them by a notice in the register. The necessary corollary of that is that
the register will in time become conclusive as to the priority of such interests
because the date of the creation of an interest and its registration will be one and
the same. The proposals in the Consultative Document were supported by nearly
70 per cent of those who responded to them.

In the Consultative Document, we also made recommendations in relation to
certain specific “rights of uncertain status”.” These proposals were directed at
protecting the priority of the interests in question. We explain the provisions of
the Bill in relation to these rights below. *

PRIORITY UNDER THE BILL

The general rule

Clause 28(1) states the general principle of priority under the Bill. Subject to the
rules on registrable dispositions and Inland Revenue charges explained below,*
the priority of an interest affecting a registered estate or charge is not affected by
a disposition of the estate or charge. This is so whether or not the interest or
disposition is registered.” It follows therefore, that in cases that fall within this
general rule, the priority of any interest in registered land is determined by the
date of its creation. Unlike the first in time rule that presently applies to
competing minor interests, this rule is an absolute one, subject only to the
exceptions provided for by the Bill. No question arises as to whether “the equities
are equal”. References in the Bill to an interest affecting an estate or charge are
to an adverse right affecting the title to the estate or charge.”

The principal exception: registrable dispositions that have been
registered

The exception

As now, there is, under the Bill, a significant exception to this general principle. If
a registrable disposition of either a registered estate or a registered charge is
made for valuable consideration, completion of the disposition by registration has
the effect of postponing to the interest under the disposition any interest
affecting the estate or charge immediately before the disposition whose priority is

12

Ibid, paras 3.28%,3.38. The rights in question were rights of pre-emption, an equity arising
by estoppel before effect had been given to it by a court order, and an inchoate right under
the Prescription Act 1832. For reasons that we explain below, at paras 5.37%45.38, the Bill
does nothing in relation to the last of the three rights in question.

** See paras 5.26 and following.

14

See paras 5.6, 5.23 , respectively.
' Cl28(2).

16

Cl 129(3)(b). Petitions in bankruptcy and bankruptcy orders are not interests for the
purposes of the Bill: see Cl 86(1); below, paras 5.20, 11.42.
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5.7

5.8

5.9

5.10

not protected at the time of registration.” The various elements of this important
principle require explanation.

Applicable only to registrable dispositions

First, the exception applies only to a registrable disposition of a registered estate or
charge. We have explained in Part IV of this Report that registrable dispositions
are dispositions of a registered estate or charge that transfer or create a legal
estate.”” Such dispositions are required to be completed by registration and do
not operate at law until they are registered.”

Made for valuable consideration
Secondly, the principle applies only to registrable dispositions made for valuable
consideration. Valuable consideration does not include either¥a

(1) marriage consideration; or

(2) anominal consideration in money.”

As regards the first but not the second of these exceptions, the Bill changes the
law.” It implements a recommendation in the Consultative Document® which
was supported by all of those who responded to the point. As we explained,
marriage consideration is an anachronism. A transfer of land in consideration of
marriage is normally a wedding gift and we cannot see why one particular
category of gifts should be treated as if it were not a gift.

Where a registrable disposition is made other than for valuable consideration, the
general rule of priority, explained in paragraph 5.5 above, applies.

Priority conferred
When the exception applies it gives the disposition priority over any interest¥

(1) that affects the estate or charge immediately prior to the disposition; and
(2) whose priority is not protected at the time of registration.

A consequence of this is that if, in the period between the disposition and its
registration, the disponee created an interest in favour of a third party,” the
disponee would not be able to claim priority over it and the general principle in

17

Cls 29(1) (dispositions of registered estates), 30(1) (dispositions of registered charges).
The Bill necessarily refers to the prior interest being postponed to the later registered
disposition. The disponee will thereby take free of the unprotected interest. That does not
mean that the interest is necessarily destroyed. It may still remain valid as against interests
other than that of the disponee under the registered disposition.

See Cl 27; above, para 4.16.

¥ Cl27(2).

2 Cl129(0).

? See Land Registration Act 1925, s 3(xxxi).

18

22

See Law Com No 254, para 3.43.

23

Which, of course, he or she may do: see Cl 24(1)(b); above, para 4.5.
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5.11

paragraph 5.5, above, would apply.” That is, of course, as it should be. The
disponee should not be able to create an interest and then claim to take free of it
because it had not been protected in the register before he or she happened to be
registered as proprietor of the estate or charge.” In this context, there is one
special case that has caused difficulties in the past,” namely the unpaid vendor’s
lien. An unpaid vendor’s lien arises when the seller contracts to sell the land to
the buyer and not on completion when the transfer is executed.” For that reason,
it will not take effect as a right created by the transferee between transfer and
registration. Because it pre-dates the transfer, it will not therefore be binding on
the transferee when he or she is registered as proprietor unless the seller protects
the lien by the entry of a notice against his or her own title prior to the
registration of the transfer.”” We gave this issue considerable thought. In the end,
however, we have concluded that it is unnecessary to create any special regime to
ensure that a buyer does not take free of an unpaid vendor’s lien when the
transfer to him or her is registered. Unpaid vendors’ liens that are intended to
survive completion are uncommon. It should be enough if practitioners are
alerted to the need to enter a notice in respect of them prior to or simultaneously
with the registration of the transfer.

When the priority of an interest will be protected

The Bill explains when the priority of an interest will be protected so that it will
not be postponed to a registered disposition for valuable consideration.”” This
will be so in any case where that interest%

(1) isaregistered charge;

(2) s the subject of a notice in the register:”

# This does, of course, mean that where a person acquires land in circumstances in which he

or she holds it on a resulting or constructive trust for some third party as a result of a
contribution to the cost of the acquisition by that third party, the disponee cannot claim to
take free of the trust. Cf David Wilde, “Resulting trusts of registered land: when is
recognising them consistent with the terms of the Land Registration Act 1925” [1999]
Conv 382.

% The problem will disappear in due course because, electronic dispositions will take effect

and be registered simultaneously: see Cl 93; above, para 5.3; below, paras 13.74 and
following.

See Orakpo v Manson Investments Ltd [1977] 1 WLR 347; at pp 360, 369 respectively,
discussed in Law Com No 254, para 7.36.

26

" «As soon as a binding contract for sale of land is entered into the vendor has a lien on the

property for the purchase money and a right to remain in possession of the property until
payment is made. The lien does not arise on completion but on exchange of contracts. It is
discharged on completion to the extent that the purchase money is paid”: Barclays Bank
Plc v Estates & Commercial Ltd [1997] 1 WLR 415, 419, 420, per Millett LJ.

A registered proprietor can of course apply for entries to be made on his or her own title.

# See Cls 29(2), 30(2).

** For the circumstances in which a notice may be entered in the register, see below, para

6.17.
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5.13

5.14

5.15

(3) is an unregistered interest that overrides a registered disposition under
Schedule 3:* or

(4) appears from the register to be excepted from the effect of registration.”

The Bill provides that if an interest has been the subject of a notice in the register
at any time since the coming into force of the Bill, it will not fall within paragraph
5.11(3).® In other words, if a notice were entered in the register in respect of an
interest that fell within Schedule 3, it could never again become an overriding
interest, even if the notice were, by mistake, removed from the register.34 This is
one facet of the policy of the Bill to reduce the numbers of overriding interests.®

Furthermore, in the case of a disposition of a leasehold estate, or of a charge
relating to such an estate, the burden of any interest incident to that estate will
also be protected.36 This will include, for example, the burden of restrictive
covenants affecting that estate. Such matters are not entered on the register, as
there is no need for them to be. Any person dealing with the property will, in
practice, always examine the lease.

The priority of registered charges

The Bill makes specific provision as to how registered charges on the same
registered estate or charge are to rank between themselves.” This is explained in
Part V11 of this Report.*

The grant of leases that are not registrable dispositions

The Bill makes special provision for the effect of the grant of a lease out of a
registered estate that is not a registrable disposition, such as the grant of a lease
for seven years or less that is not otherwise required to be registered.* The
exception to the general principle of priority that is set out above at paragraph
5.5, applies to the grant of such leases as if that grant did involve the making of a
registrable disposition that was registered at the time of the grant.” This
replicates the effect of the present law. “ As regards other unregistered interests,”

" See below, paras 8.53 and following, where such overriding interests are explained.

2" This will be the case where there is a disposition of a registered estate or of a registered

charge affecting such an estate, where that estate is registered with some title other than an
absolute one. See Cls 11, 12; above, paras 3.49 and following.

¥ Cls 29(3), 30(3).

34

See below, para 8.95

35

For that policy, see above, paras 2.24, 2.25; and below, para 8.1.
* Cls 29(2)(b), 30(2)(b). Cf Land Registration Act 1925, s 23(1)(a).
¥ Cl48

38

See below, paras 7.13%,7.15.
* For the leases that are registrable dispositions, see Cl 27(2)(b), (c); above, para 4.20. For
leases that are not required to be registered, see below, paras 8.9, 8.50.

“©Cl 29(4).

“ Land Registration Act 1925, ss 19(2), 22(2). Cf Law Com No 254, para 7.10.
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5.17

5.18

5.19

their priority when they are created or arise is, of course, determined by the
general principle explained in paragraph 5.5 above.”

The irrelevance of notice

As a general principle, the doctrine of notice, which still has a residual role in
relation to the priority of certain interests in unregistered land, has no
application whatever in determining the priority of interests in registered land.”
Whether or not a disponee of an interest in registered land is bound by a prior
interest is determined by the principles set out above. Under those rules, subject
to what is said below,” issues as to whether that disponee had knowledge or
notice of a prior interest, or whether he or she acted in good faith, are irrelevant.
Although the point is not completely free from doubt, we do not consider that
this approach involves a change in the law. ® It accords with a recommendation in
the Consultative Document” that was overwhelmingly supported by those who
responded to it.” It also accords with one of the principal objectives of the Bill,
that all conveyancing inquiries should, so far as is possible, be capable of being
conducted on line.”

In a number of very limited situations, issues of knowledge, notice and good
faith do have a role under the Bill. These are set out in the following paragraphs.

First, whether a first registered proprietor is bound by interests acquired under
the Limitation Act 1980 depends upon whether that first registered proprietor
has notice of those interests.” We have explained in Part 111 of this Report why
this is s0.™ It will be noted that in this situation, the issue is whether the first
registered proprietor is bound by interests that arose when the title was
unregistered.

Secondly, the effect of a disposition of registered land on an Inland Revenue
charge is determined in accordance with the provisions of the Inheritance Tax

2 That is overriding interests within Schedules 1 and 3; see below, Part VIII.

“ We explained in Law Com No 254 that the priority of such interests is uncertain under the

present law, but that issues of priority in relation to such interests when they come into
being will seldom if ever arise: see Law Com No 254, paras 7.12%.7.14.

See Megarry & Wade’s Law of Real Property (6th ed 2000), 6-105 (where the authorities are
collected).

44

®  See paras 5.17 and following.

See Law Com No 254, para 3.44.
Law Com No 254, para 3.50.

46
47
48

83% of those who responded to the point supported the recommendation.
“* Above, para 2.1. The Bill preserves the principle, presently found in Land Registration
Act 1925, s 74, whereby the registrar is not affected with notice of any trust: see CI 78.
% Cls 11(4)(c), 12(4)(d).

' See paras 3.46 and 3.47.
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521

Act 1984, under which principles of good faith are relevant. This is explained
below.

Thirdly, the effect of a disposition of a registered estate or charge after the
proprietor has become bankrupt depends upon principles of good faith and
notice. As we explain in Part XI of this Report, the Bill follows the provisions of
the Insolvency Act 1986 in this regard.” It should be noted that neither a petition
in bankruptcy nor a bankruptcy order is an interest affecting an estate or charge
for the purposes of the Bill.”* Such matters are, therefore, necessarily outside the
priority provisions explained above.

Fourthly, in relation to two categories of unregistered interests that override a
registered disposition, the disponee’s knowledge of the interest is relevant as to
whether or not he or she is bound by it. The disponee will not be bound by%4

(1) aninterest belonging to a person in actual occupation where¥

(@) that person’s occupation would not have been obvious on a
reasonably careful inspection of the land at the time of the
disposition; and

(b) the disponee does not have actual knowledge of the interest at that
time;”

(2) alegal easement, or a profit a prendre not registered under the Commons
Registration Act 1965, which at the time of the disposition¥%

(a) is not within the actual knowledge of the disponee; and

(b) would not have been obvious on a reasonably careful inspection of
the servient tenement at the time of the disposition.”

What is in issue in each of these cases is, of course, whether a disponee is bound
by an unregistered interest. However, the principles that determine this in relation
to these two classes of interests are not drawn from the notice-based principles of
priority applicable to unregistered land. They are, instead, derived by analogy
from the rule of conveyancing law that a seller of land must disclose to the buyer
prior to contract any irremovable latent incumbrances of which the buyer does
not actually know.*" An incumbrance is latent if it is not obvious on a reasonably
careful inspection of the land. An incumbrance may be latent therefore % so that
the seller is obliged to disclose it % even though a buyer has constructive notice

52

See para 5.23.

53

See below, para 11.42.
¥ Cl86(1).

55

Schedule 3, para 2(1)(c); see below, para 8.61.

56

Schedule 3, para 3(1); see below, para 8.68

For these principles, see Megarry & Wade’s Law of Real Property (6th ed 2000), 12-068.
The leading case is Yandle & Sons v Sutton [1922] 2 Ch 199. It should be noted in
relation to (1)(a) above, that it is not the interest that has to be apparent but the occupation
of the person having the benefit of that interest. See below, para 8.62.

57
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5.23

5.24

of it.* It follows that a disponee may take free of an overriding interest falling
within (1) or (2) above, even though he or she has constructive notice of it. This
is in accordance with the policy of the Bill to reduce the burden of enquiries that
have to be made when dealing with a registered estate or charge and to limit, so
far as possible, those inquiries that cannot be conducted on line.”

SPECIAL CASES

There are a number of interests for which the Bill makes particular provision that
directly or indirectly affects their priority.

Inland Revenue charges

Under the Inheritance Tax Act 1984 inheritance tax is chargeable on the value
transferred by a chargeable transfer.”’ A chargeable transfer is a transfer of value
which is made by an individual that is not an exempt transfer.” A transfer of
value is, in essence, a disposition that brings about the diminution of the
transferor’s estate,” and the value transferred is the difference between the value
of a person’s estate immediately before the transfer and its value afterwards.”
The persons liable to pay the charge include (for example) the transferor and any
person whose estate is increased by the transfer.”

Under section 237 of the Inheritance Tax Act 1984, a charge is imposed on
specified property in respect of unpaid tax® on the value transferred by a
chargeable transfer. Where there is a disposition of property subject to an Inland
Revenue charge, it takes effect subject to that charge.” This general principle is,
however, subject to certain exceptions. In particular, where there is a disposition
to a purchaser of registered land that is subject to such a charge and the charge is
not protected by a notice in the register, the land ceases to be subject to the
charge which attaches instead to the proceeds.” For these purposes, a purchaser
is defined as ““a purchaser in good faith for consideration in money or money’s
worth other than a nominal consideration and includes a lessee, mortgagee or
other person who for such consideration acquires an interest in the property in

question”.”

*® See, eg, Caballero v Henty (1869) LR 9 Ch App 447.

59

See above, paras 2.24, 2.25, 5.16; and below, para 8.1.
Inheritance Tax Act 1984, s 1.

60

" Ibid, s 2. For exempt transfers, see ibid, Part 2.

®2 Ibid, s 3. A person’s estate is the aggregate of all the property to which that person is
beneficially entitled: ibid, s 5.

* lbid, s 3.

* lbid, s 199.

*® Plus interest.

Inheritance Tax Act 1984, s 237(6).
" Ibid, s 238(1)(a).

* bid, s 272.
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The principles explained in paragraph 5.24 are presently applied to dispositions
of registered land by section 73 of the Land Registration Act 1925.* Clause 31 of
the Bill similarly provides that the effect of a disposition of a registered estate or
charge on an Inland Revenue charge under section 237 of the Inheritance Tax
Act 1984 is to be determined in accordance with the relevant provisions of that
Act,” and not under Clauses 28 to 30 of the Bill, explained in paragraphs

5.5%,5.15, above.

Rights of pre-emption

In the Consultative Document™ we gave the following critical explanation of the

present legal position of rights of pre-emption%

69

70

71

72
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74

75
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A right of pre-emption is a right of first refusal. The grantor
undertakes that he or she will not sell the land without first offering it
to the grantee. It is similar to but not the same as an option, because
the grantee can purchase the property only if the grantor decides that
he or she wants to sell it.

The precise status of a right of pre-emption was uncertain until the
decision of the Court of Appeal in Pritchard v Briggs,” an uncertainty
that that decision has not wholly dispelled. In some cases it had been
held that it was merely a contractual right and could never be an
equitable proprietary interest.” In others, the right was held to create
an equitable interest in land from its inception.” There are also a
number of statutory provisions which were enacted on the
assumption that rights of pre-emption created interests in land.”

In Pritchard v Briggs,” a majority of the Court of Appeal expressed
the view that a right of pre-emption did not confer on the grantee any
interest in land. However, when the grantor chose to sell the property,
the right of pre-emption became an option and, as such, an equitable
interest in land.” It should be noted that the remarks of the Court of
Appeal were only obiter” and have been recognised as such.” They

As amended.
Summarised above, para 5.24.

Law Com No 254, paras 3.29% 3.31. Some footnotes have been abbreviated and
references have been updated.

[1980] Ch 338.

See, eg, Murray v Two Strokes Ltd [1973] 1 WLR 823. This was also the view of Goff LJ,

dissenting, in Pritchard v Briggs.

See, eg, Birmingham Canal Co v Cartwright (1879) 11 ChD 421. This was also the view of

Walton J at first instance in Pritchard v Briggs [1980] Ch 338.
See, eg, Law of Property Act 1925, s 186; Land Charges Act 1972, s 2(4)(iv).
[1980] Ch 338.

Goff LJ dissented, holding that a right of pre-emption was a mere contractual right and

could never be an equitable interest in land.

The conflict in that case was between a right of pre-emption and an option that was
granted subsequently. The terms of the right of pre-emption and the option were such that
they did not in fact conflict: the former was exercisable only prior to the death of the
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have been much criticised,” and this criticism has not escaped judicial
attention.™ Not only was there no previous authority for “this strange
doctrine of delayed effectiveness,” % but if it is correct its effects can
be unfortunate¥

(1) It can lead to something “which a sound system of property law
ought to strive at all costs to avoid: the defeat of a prior interest by a
later purchaser taking with notice of the conflicting interest,”® as
indeed happened in Pritchard v Briggs itself. For example, if A grants
B a right of pre-emption which B immediately registers, and A then
mortgages the land to C, it seems likely that C will not be bound by
the right of pre-emption because the execution of the mortgage
probably does not cause the pre-emption to crystallise into an
equitable interest. C could therefore, in exercise of his paramount

powers as mortgagee, sell the land free from B’s right of pre-emption.

(2) Although the person having the benefit of a right of pre-emption
may register it at the time it is created either as a land charge (where
the title is unregistered)® or as a minor interest (where the title is
registered),” the right is effective for the purposes of priority only
from the moment when the grantor demonstrates an animus to sell
the land, not from the date of registration.”

(3) Similarly, if the grantee of the right of pre-emption is in actual
occupation of the land to which it relates and the title is registered,
the right of pre-emption takes effect as an overriding interest under
section 70(1)(g) of the Land Registration Act 1925 only when the
grantor does something to indicate an intention to sell.* The precise
time when that occurs is uncertain, but it will be no later than the
time when the contract to sell to a third party is executed.”

5.27 In the Consultative Document, we recommended that a right of pre-emption in
registered land should take effect from the time when it was created and not, as

grantor, the latter only after his death. The view of the majority of the Court of Appeal, that
the option would have taken priority over the right of pre-emption in any event (because it
created an equitable interest in land when it was granted, whereas the right of pre-emption
created no equitable interest until the grantor decided to sell the land), was therefore
necessarily obiter.

See London & Blenheim Estates Ltd v Ladbroke Retail Parks Ltd [1994] 1 WLR 31, 38.

See especially HWR Wade, “Rights of Pre-Emption: Interests in Land” (1980) 96 LQR
488; Megarry & Wade’s Law of Real Property (6th ed 2000), 12-061% 12-063.

See the remarks of Peter Gibson LJ in London & Blenheim Estates Ltd v Ladbroke Retail
Parks Ltd [1994] 1 WLR 31, 38, in which both Beldam and Ralph Gibson LJJ concurred.

HWR Wade, “Rights of Pre-Emption: Interests in Land” (1980) 96 LQR 488, 489.
“ Ibid.

*# Land Charges Act 1972, s 2(4)(iv).

* Land Registration Act 1925, ss 49(1)(c), 59.
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Ruoff & Roper, Registered Conveyancing, 35-18.
¥ Kling v Keston Properties Ltd (1983) 49 P & CR 212.
* Ibid, at p 217.
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Pritchard v Briggs suggested, only from the time when the grantor decided to
sell.® This recommendation was supported by 96 per cent of those who
responded to the point. It was clear from the tenor of the responses that the
result in Pritchard v Briggs® was not well regarded because of the practical
difficulties to which it gave rise.

The Bill provides that a right of pre-emption in relation to registered land has
effect from the time of creation as an interest capable of binding successors in
title (subject to the rules, explained above, about the effect of dispositions on
priority™).” In other words, it takes its priority from the date of its creation. If the
dicta in Pritchard v Briggs do represent the present law, then the Bill changes the
law in its application to registered land.” The change is therefore prospective
only. It applies to rights of pre-emption created on or after the Bill comes into
force.”

An equity arising by estoppel
In the Consultative Document™ we explained how the doctrine of proprietary
estoppel operated,” as follows¥a

The owner of land, A, in some way leads or allows the claimant, B, to
believe that he or she has or can expect some kind of right or interest
over A’s land. To A’s knowledge, B acts to his or her detriment in that
belief. A then refuses B the anticipated right or interest in
circumstances that make that refusal unconscionable. In those
circumstances, an “equity” arises in B’s favour. This gives B the right
to go to court and seek relief. The court has a very wide discretion as
to how it will give effect to this equity, but in so doing it will “analyse
the minimum equity to do justice” to B.” It will not give him or her
any greater rights than he or she had expected to receive. The range
of remedies that the courts have shown themselves willing to give is
very wide. At one extreme, they have ordered A to convey the
freehold of the land in issue to B.* At the other, they have ordered A

*  Law Com No 254, para 3.32.
** [1980] Ch 338.

' See paras 5.5%5.15.

% Cl113(2).

*In an ideal world we would make provision for both registered and unregistered land.

However that is not possible within the scope of the present Bill. We consider that the
opportunity should be taken to change the law in relation to registered land, particularly as
unregistered land is unlikely to have an extended future.

' Cl113(2).
®  Law Com No 254, para 3.34.

96

For an account of the law, see Megarry & Wade’s Law of Real Property (6th ed 2000),
Chapter 13.

" Crabb v Arun District Council [1976] Ch 179, 198, per Scarman LJ.
*®  See, eg, Pascoe v Turner [1979] 1 WLR 431.
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to make a monetary payment to B (in some cases secured on A’s
land).”

Our concern was with the status of B’s “inchoate equity” that arises after he or
she has acted to his or her detriment but before the court can make an order
giving effect to it. Although the point is not finally settled, the weight of authority
firmly favours the view that such an equity is a proprietary and not merely a
personal right.'® HM Land Registry treats it as such, permitting the entry of a
caution or notice in relation to such equities.” It has also been assumed that a
person in actual occupation can protect such an equity in relation to land as an
overriding interest.” We pointed out in the Consultative Document that
proprietary estoppel is increasingly important as a mechanism for the informal
creation of property rights. To put the matter beyond doubt, we recommended
that the proprietary status of an equity arising by estoppel should be confirmed in
relation to registered land."” It could therefore be protected by the entry of a
notice in the register or, where the claimant was in actual occupation of the land
in relation to which he or she claimed an equity, as an overriding interest. This
recommendation was more contentious than our proposal in relation to rights of
pre-emption. It was supported by 55 per cent of those who responded to the
point (of whom there were not many). Those who opposed it were mainly
academics, several of whom were defending their published views. On the other
hand members of the legal profession generally supported the proposal.™ We
have therefore decided to take the proposal forward, particularly as we consider
that we are merely confirming what is probably the present law.

The Bill declares for the avoidance of doubt that, in relation to registered land,
an equity by estoppel has effect from the time when the equity arises as an
interest capable of binding successors in title (subject to the rules about the effect

of dispositions on priority'®)."® As the provision is merely declaratory, there are

no transitional provisions.

99

See, eg, Baker v Baker [1993] 2 FLR 247.

See Megarry & Wade’s Law of Real Property (6th ed 2000), 13-028%,13-032, where the
authorities are collected. Those who support the view that an equity is merely a personal
right point to the fact that the court may not grant a proprietary but merely a personal
remedy, such as an award of monetary compensation: see Law Com No 254, para 3.35.
However, the same may be said of an estate contract. This creates an equitable interest in
land because the contract is specifically enforceable. However, specific performance is a
discretionary equitable remedy and it may be refused, leaving the claimant to his or her
remedy in damages. Cf Voyce v Voyce (1991) 62 P & CR 290, 293.

See Ruoff & Roper, Registered Conveyancing, 8-02, 35-33, 36-13.

Under Land Registration Act 1925, s 70(1)(g), see eg Lee-Parker v l1zzett (No 2) [1972]
1 WLR 775, 780. For the rights of occupiers under the Bill, see Schedule 1, para 2;
Schedule 3, para 2; below, paras 8.14 and following and paras 8.53 and following.

Law Com No 254, para 3.36.

100

101

102

103
' Both the Conveyancing and Land Law Committee of The Law Society and the Bar
Council were in favour of it.

See above, paras 5.5%5.15.
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A mere equity

Although we did not make any specific recommendations in relation to mere
equities in the Consultative Document,” it became clear to us that some
provision would be needed in relation to them in the Bill. It has been said that—

The Court of Equity has been careful to distinguish between two
kinds of equities, first an equity which creates an estate or interest in
land and, secondly, an equity which falls short of that.'”®

Although it is difficult to define a “mere equity” with clarity, it appears to have
the following characteristics—

(1) it is an equitable proprietary right that is capable of binding successive
.109

owners of land;
(2) as such it is capable of existing as an overriding interest in relation to
registered land;"

(3) itis “ancillary to or dependant upon an equitable estate or interest in the

land”;*"

(4) it appears to be used to denote a claim to discretionary equitable relief in
relation to property, such as a right to set aside a transfer for fraud™” or
undue influence,™ a right to rectify an instrument for mistake,™ or a
right to seek relief against the forfeiture of a lease after a landlord has
peaceably re-entered;"* and

(5) where title is unregistered, it is capable of being defeated by a bona fide
purchaser of either a legal estate or an equitable interest for value without

notice.*

There is no clear authority as to the priority of a mere equity in relation to
registered land as against a later equitable interest. However, there seems to be
nothing to displace the rule applicable to unregistered land that is explained
above at paragraph 5.33(5). If this is so, then a mere equity will be defeated by the

' Cl 114.
" They are briefly mentioned: see Law Com No 254, para 7.17.
Westminster Bank Ltd v Lee [1956] Ch 7, 19, per Upjohn J.
National Provincial Bank Ltd v Ainsworth [1965] AC 1175, 1238.

" Nurdin & Peacock Plc v D B Ramsden & Co Ltd [1999] 1 EGLR 119.

111
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National Provincial Bank Ltd v Ainsworth, supra, at p 1238, per Lord Upjohn.
“2 Phillips v Phillips (1861) 4 De GF & J 208, 218; 45 ER 1164, 1167.

“* Bainbridge v Browne (1881) 18 ChD 18.

" Nurdin & Peacock Plc v D B Ramsden & Co Ltd, supra.

“° Fuller v Judy Properties Ltd (1991) 64 P & CR 176, 184.

"® See, eg, Phillips v Phillips, supra, at p 218; 45 ER 1164, 1167; Mid-Glamorgan County
Council v Ogwr BC (1993) 68 P & CR 1, 9.
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buyer of a later equitable interest without notice of that equity.™ If this is so, it is
intrinsically unsatisfactory, given that questions of notice are irrelevant as to the
priority of interests in registered land."*

The present law governing mere equities has not escaped criticism. In particular,
the rule that a mere equity can be defeated by a bona fide purchaser of an
equitable interest for value without notice is considered to be anomalous. This is
because the distinguishing characteristic of a mere equity % that it is a claim to
discretionary equitable relief % does not justify treating it differently from other
equitable interests. Thus an estate contract creates an equitable interest in land
even though it is in fact dependent upon the availability of specific
performance.®

The effect of the Bill is as follows.

(1) It declares for the avoidance of doubt that, in relation to registered land, a
mere equity has effect from the time when the equity arises as an interest
capable of binding successors in title (subject to the rules about the effect
of dispositions on priority'”).” In one sense this is, of course, no more
than declaratory of the present law, because it is not disputed that a mere
equity is a proprietary right of some kind."”

(2) Because a mere equity is an interest for the purposes of the Bill, it is
brought within the general principles of priority applicable to registered
land that are explained above in paragraphs 5.5%25.15. If our analysis in
paragraph 5.34 above, is correct, this will involve a change in the law. It
means that a mere equity will not be defeated by a later equitable interest
in registered land that is created for valuable consideration, where the
grantee was a buyer in good faith and without notice of the mere equity.

Inchoate rights arising under the Prescription Act 1832

There is one matter that we raised in the Consultative Document that we do not
now propose to take forward because, on further examination of the relevant
legal principles, we have concluded that no change to the law is needed. The
matter was concerned with a facet of the law relating to prescription and was as
follows.”” There are three methods by which easements and profits & prendre may
be acquired by prescription % at common law, by the doctrine of lost modern
grant, and under the Prescription Act 1832. There is some uncertainty as to the

" Cf Law Com No 254, para 7.17.

"* See above, para 5.16.

" See R J Smith, Property Law (3rd ed 2000), p 26.
'? See above, paras 5.5%:5.15.
'#' Cl 114. Cf above, para 5.31.
122

There are, therefore, no transitional provisions.

% See Law Com No 254, paras 3.37, 3.38.
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status of rights in the course of acquisition by prescription over registered land
under the 1832 Act due to the provisions of that Act. It provides that certain
rights are deemed to be either free from challenge on the ground that they had
not been enjoyed since 1189, or “absolute and indefeasible”, depending on the
nature of the right asserted and the length of time that it has been exercised
without interruption.” However, each of the specified periods is “deemed and
taken to be the period next before suit or action” in which “the claim or matter to
which such period may relate shall have been brought into question.”*® This
provision has been taken to mean that it is only on the commencement of legal
proceedings that “the enjoyment... shall ripen into a right.”** As a result of this,
however long the period of enjoyment may have been, no indefeasible right can
be acquired until it is put in issue in legal proceedings. Until then, if it is a right
at all, it is an inchoate one.”

The concern that we raised in the Consultative Document was that a person,
who had been exercising a right over registered land for more than the relevant
period prescribed by the Prescription Act 1832,”° might find that his or her right
was defeated. We thought that this might be so because that right might be
regarded as being too shadowy to exist as an overriding interest” and so not
bind a buyer of the servient land. We are now satisfied that there is no such
problem. The issue is not about whether a person is bound by an existing
property right at all, but whether there has been user of a kind that satisfies the
requirements for prescription*® for the period and in the manner prescribed by
the Prescription Act 1832."" Once prescription has begun against a freehold
estate, it will not normally be interrupted by a disposition of the land affected.

2 Sections 1 (rights of common and profits & prendre); 2 (rights of way and other easements);

and 3 (rights of light).
Prescription Act 1832, s 4.
2 Cooper v Hubbuck (1862) 12 CB(NS) 456, 467; 142 ER 1220, 1225, per Willes J.

¥’ Hyman v Van den Bergh [1907] 2 Ch 516, 524%,525; approved on appeal: [1908] 1 Ch
167. See too Colls v Home and Colonial Stores Ltd [1904] AC 179, 189%2190; Newnham v
Willison (1987) 56 P & CR 8, 12.

125

'?* The different periods laid down in that Act are measured backwards from the time when

proceedings are brought in which the right is in issue: s 4.
'* For the overriding status of certain unregistered easements and profits & prendre, see below,
paras 8.23, 8.68 and following.
% See Megarry & Wade’s Law of Real Property (6th ed 2000), 18-122%,18-131.

1 Cf Megarry & Wade’s Law of Real Property (6th ed 2000), 18-128, and see Pugh v Savage
[1970] 2 QB 373.
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PART VI
NOTICES AND RESTRICTIONS

INTRODUCTION

Part 4 of the Bill contains provisions on notices and restrictions. It is concerned
primarily, but not exclusively, with the protection of third party rights over or in
relation to a registered estate or charge.” This Part of the Bill has its origins in
Part VI of the Consultative Document.” The aims of the changes that were
proposed in that Part, which were amongst the most sweeping in the whole of the
Consultative Document, can be summarised as follows¥

(1) to simplify the law;
(2) to clarify the concepts that were employed; and

(3) toimprove significantly the protection given to third party rights where an
appropriate entry had been made on the register.

THE PROPOSALS IN THE CONSULTATIVE DOCUMENT

The main recommendations in the Consultative Document, which were
overwhelmingly supported on consultation,’ can be summarised as follows.

(1) Cautions against dealings should be prospectively abolished,” though
existing cautions would be retained on the register.” Cautions were an
inadequate form of protection for interests in registered land because
they conferred no priority and merely gave the cautioner an opportunity
to object to a transaction.’

(2) The existing system of notices’ should be extended so that there would be
two types of notice, those that were entered consensually,® and those that
were entered unilaterally by the party claiming the interest. In relation to

In other words, what in the Land Registration Act 1925 are called “minor interests”: see s
3(xv). The Bill does not use the term.

“The Protection of Minor Interests and Restrictions on Dealings with Registered Land”.

As regards (1) and (2), below, 93% of those who responded to our proposals supported the
scheme which the Bill now adopts. As regards (3), all of those who responded agreed with
our recommendations.

Cautions against first registration are preserved by the Bill: see above, para 3.56.
°® Law Com No 254, paras 6.50%:6.54, 6.69.

®  See Law Com No 254, paras 6.10%:6.23, 6.45.

For the present law, see Law Com No 254, paras 6.3%46.9.

Under the present law, notices can only be entered with the agreement of the registered
proprietor (Land Registration Act 1925, s 48(1)) or pursuant to an order of the court
(ibid, s 48(2)).
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the latter, the registered proprietor would be informed of the registration
and would be able to apply for its cancellation.’

(3) Inhibitions are in reality just one form of restriction and there is therefore
no need to retain them as a separate category of entry. The only method
of reflecting any limitation on the power of the registered proprietor to
make a disposition should be by the entry of a restriction.”

The Bill implements these recommendations. In this Part we therefore examine
the following matters¥

(a) the prospective abolition of cautions;
(b) notices under the Bill;

(c) the prospective abolition of inhibitions;
(d) restrictions under the Bill; and

(e) the special treatment of pending land actions, writs, orders and
deeds of arrangement.

THE PROVISIONS OF THE BILL

Prospective abolition of cautions against dealings

The proposal in the Consultative Document to abolish cautions against dealings
was almost unanimously supported on consultation. There is therefore no power
to lodge further cautions under the Bill. However, in relation to existing cautions
against dealings, those parts of the Land Registration Act 1925 that deal with
their operation™ continue to have effect under the transitional provisions of the
Bill.”” Furthermore, the 1925 Act will continue to apply in relation to any
applications for a caution that are pending at the time when the Bill is brought
into force.” The Land Registration Rules 1925 also contain provisions relating to
the operation of cautions.” The Bill therefore contains a power to make rules in
relation to existing cautions,” so that the effect of the existing rules can be
replicated.

For the future, notices and restrictions will do the work of cautions. The choice
of entry will obviously depend upon the nature of the interest to be protected
and the form of protection that is required. As we explain below,* the two forms

See Law Com No 254, para 6.52.
See Law Com No 254, paras 6.55%6.57.

10

" That is, ss 55 (the effect of cautions) and 56 (general provisions as to cautions).

Schedule 12, para 2(3).
Schedule 12, para 5.
See, in particular, rr 217%, 219, 221, 222.

12
13
14

®Schedule 12, para 2(4). The rules will be land registration rules and will be required to be

laid before Parliament only. See Cls 125, 129(1).
See paras 6.9, 6.44.

16
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of entry perform very different functions and in most cases only one of the two
will be possible.

Notices

Introduction
The Bill makes provision as to the following matters¥a

(1) the nature and effect of a notice;

(2) the interests which may and may not be protected by the entry of a notice;
(3) the circumstances in which a notice may be entered on the register; and
(4) unilateral notices and their cancellation.

These are explained below.

Nature and effect of a notice

Clause 32 of the Bill explains the nature and effect of a notice. It is an entry in
the register in respect of the burden of an interest affecting a registered estate or
charge.” The interest in question may of course be another registered estate, as
where a registrable lease is granted out of a registered freehold and a notice is
entered in respect of it on the title to that freehold estate.”® The notice is entered
in relation to the registered estate or charge affected by the interest concerned.”
As now, the fact that a notice has been entered does not necessarily mean that the
interest protected is in fact valid.” If, for example, parties had entered into an
agreement that was not in fact a valid contract,” the entry of a notice in respect
of that agreement would not validate it.” However, where an interest is valid, the
entry of a notice will protect its priority as against a registered disposition of an
estate or charge.® As we explain below, notices will either be agreed or

Y Cl 32(0).

18

See Schedule 2, para 3(2); above, para 4.21.
¥ Cl132(2).

% CI 32(3). For the equivalent provision in the present legislation, see Land Registration Act

1925, s 52(1).

2 As where it did not comply with the formal requirements of s 2 of the Law of Property

(Miscellaneous Provisions) Act 1989.

2 Another example might be where A, a registered proprietor of land that was subject to a

registered charge in favour of B, contracted to sell that estate to C, but without the prior
consent of B. C applied for the entry of a notice on A’s title. B then exercised its power of
sale and conveyed the land to D, who was registered as proprietor. D would not be bound
by C’s estate contract because it would have been overreached by B’s sale to D. All that A
could sell to C without B’s consent was her equity of redemption. The entry of the notice
could not enhance its status. Cf Duke v Robson [1973] 1 WLR 267.

% Cl 32(3). Cf Land Registration Act 1925, s 52(1). See too Cls 29(2)(a)(i); 30(2)(a)(i);
above, paras 4.5, 4.11.
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unilateral.” The entry of the latter can be challenged by the registered proprietor
or a person entitled to be registered as proprietor.”

The form and content of notices in the register is to be a matter for rules.”
Because the Bill does not change the nature of existing notices, there is no need
for any transitional provisions. The Bill applies to notices entered under the Land
Registration Act 1925 as much as it does to those entered under the provisions of
the Bill.”

Interests which may not be protected by notice

The Bill defines negatively the nature of those interests that can be protected by
the entry of a notice by setting out those interests that cannot be so protected.
There are in fact six categories of excluded interest. Five of these are listed in
Clause 33 and the sixth in Clause 90(4). With one significant exception, the Bill
replicates the effect of the present law.

INTERESTS UNDER TRUSTS OF LAND AND SETTLEMENTS

The first exception is in respect of interests under either a trust of land or a
settlement under the Settled Land Act 1925.% It will not, therefore, be possible to
enter a notice in respect of any interest under any form of trust.” This exception
is, in some senses, the most important of the six because it makes it clear what the
nature of a notice is intended to be. A notice protects an interest in registered
land when it is intended to bind any person who acquires the land. It is therefore
apposite in relation (for example) to the burden of a restrictive covenant or an
easement. It is not the appropriate means of protecting beneficial interests under
trusts.” A buyer wishes to take free of such interests which should be
overreached and bind the proceeds of sale. Beneficial interests are capable of
being overreached™ on payment of any purchase money by the buyer to the
trustees, of whom there should either be at least two or a trust corporation.32 A
restriction is the proper form of entry to ensure that this occurs.®

24

See para 6.22.

25

See below, para 6.30.

% C139. The rules will be land registration rules and will be required to be laid before

Parliament only. See Cls 125, 129(1).

27

Schedule 12, para 2(1). Such notices take effect as agreed notices under Cl 34(2)(a). For
agreed notices, see below, para 6.23.

% Cl 33(a).

# This will include a charging order over an interest under a trust. This may be protected by

the entry of a restriction under the Bill: see below, para 6.43.

30

One of the fundamental principles of the 1925 property legislation was that trusts should
be kept off the title. The Bill adheres to that principle.

31

For the nature of overreaching, see State Bank of India v Sood [1997] Ch 276.

32

See Settled Land Act 1925, s 94(1); Law of Property Act 1925, s 27(2).
See Cl 42(1)(b); below, para 6.41. See too Cl 44; below, para 6.42.

33
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6.12

SHORT LEASES

The second exception is in respect of leases which are granted for a term of three
years or less* and are not required to be registered.”

As the law stands, a notice cannot be entered in respect of a lease granted for 21
years or less,” unless it falls within certain statutory exceptions. The reduction in
the length of leases, the burden of which may be noted on the register, is the one
significant change that the Bill makes to the present law. We have explained
elsewhere that the Bill reduces the length of leases that are required to be
registered from those granted for more than 21 years to those granted for more
than 7 years.” However, as we have explained, it is likely that there will be a
further reduction® once electronic conveyancing is fully operative, so that leases
granted for more than 3 years will be required to be registered.* Furthermore,
under the Bill, all easements that are expressly granted or reserved out of a
registered estate are registrable dispositions, whatever their duration.” If, for
example, a lease is granted for seven years (and so takes effect without
registration),” but various easements are granted in relation to the property let, it
will in practice be necessary to note all those easements on the register. We
strongly suspect that, if the tenant is required to enter a notice in respect of the
easements that are ancillary to his or her lease, he or she will also wish to do
likewise in respect of the lease itself. The Bill enables him or her to do so, and, at
the same time, anticipates the likely reduction in the length of registrable leases.

We have already explained that certain leases, however short their duration, are
either subject to the requirement of compulsory registration” or are registrable
dispositions.” It necessarily follows that, in relation to such leases, it must be
possible to enter a notice%a

(1) where the lease is granted out of an unregistered estate when that estate is
itself eventually registered;” and

(2) where the lease is granted out of a registered estate, when first granted.”

** " In other words, those leases that can be created orally: see Law of Property Act 1925, s

54(2).
% CI 33(b).
% In other words, where the lease is an overriding interest under Land Registration Act 1925,
s 70(1)(k): see ibid, s 48(1).
¥ See CI 27(2)(b)(i); above, para 4.20.

*® Under CI 116(1); above, paras 3.17, 4.20.
* See above, para 3.30.

“Cl 27(2)(d); above, para 4.24.
“* See Schedule 3, para 1; below, para 8.50.

2 See Cl 4(1)(c)% (f); above, paras 3.30 and following.
* See CI 27(2)(b); above, para 4.20.

“ Cf Cls 11(4)(a); 12(4)(b); above, para 3.45.

45

See Schedule 2, para 3.
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A RESTRICTIVE COVENANT BETWEEN LANDLORD AND TENANT

The third exception is in relation to a restrictive covenant made between a lessor
and lessee, so far as relating to the property leased.” It is unnecessary to note
such covenants, because they are normally apparent from the lease. The Bill
accordingly provides that a person to whom a disposition of a registered
leasehold estate or of a registered charge over such an estate is made, takes it
subject to the burden of an interest” that is incident to the estate.” A rather
wider version of this third exception exists under the present law. A restrictive
covenant “made between a lessor and lessee” cannot be protected by the entry of
a notice.” However, that exception has given rise to some difficulty. It means that
no notice can be entered in respect of a restrictive covenant made between lessor
and lessee that relates to land that is not comprised in the lease, such as other
adjacent property owned by the landlord.” Such covenants appear, therefore, to
be unprotectable. The Bill avoids this difficulty by confining the exception to

33 51

restrictive covenants “so far as relating to the demised premises™.

AN INTEREST WHICH IS REGISTRABLE UNDER THE COMMONS REGISTRATION
ACT 1965

As we have explained,” rights of common, which are registrable under the
Commons Registration Act 1965, cannot be registered under the Land
Registration Act 1925, and this limitation is replicated in the Bill.* The fourth
exception, by which a notice cannot be entered in respect of an interest capable
of being registered under the Commons Registration Act 1965, is the necessary
concomitant of this.

AN INTEREST IN ANY COAL OR COAL MINE OR ANCILLARY RIGHTS

The fifth exception also replicates one that exists under the present law. It is, in
practice, impossible to locate and map all rights to coal. It would, therefore, be
impossible to register such rights. For this reason, it has been the policy since the

“°CI 33(c).

*" Such as a restrictive covenant.

48

Cls 29(2)(b) (disposition of registered estate); 30(2)(b) (disposition of registered charge).
See above, para 5.13.

49

Land Registration Act 1925, s 50(1).
See Oceanic Village Ltd v United Attractions Ltd [2000] Ch 234, 252%,254.

50

51

Cl 33(c). The point had in fact been foreseen by the Law Commission and HM Land
Registry and Parliamentary Counsel had been instructed on it some months before the
OceanicVillage case was heard.

*2 See above, para 4.25.

** Commons Registration Act 1965, s 1.
* See CI 27(2)(d).
*ClI 33(d).

56

See Land Registration Act 1925, s 70(4).
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Coal Act 1938 to make rights to coal and the necessary ancillary rights
overriding interests,”” and to provide that such rights cannot be noted on the
register. Under the Bill, it is not possible to enter a notice in respect of an interest
in any coal or coal mine, the rights attached to any such interest, and the rights of
any person under sections 38,% 49 or 51% of the Coal Industry Act 1994.*

A PPP LEASE

The sixth exception concerns PPP leases, granted under the provisions of the
Greater London Authority Act 1999.% As we explain elsewhere, it is intended
that future arrangements for the operation and development of the London
underground railway network will be made by means of public-private
partnership agreements.” PPP leases will be employed as part of that strategy.
They will be leases of the underground railways and other ancillary properties.
The Bill, once again replicating the present law,* provides that no notice may be
entered in respect of an interest under a PPP lease.”

The circumstances in which a notice may be entered on the register

INTRODUCTION

Under the Bill, a notice may be entered on the register in at least five
circumstances,” namely¥

(1) on the first registration of an estate, in respect of an interest that burdens
it;

(2) where it appears to the registrar that a registered estate is subject to an
overriding interest;

(3) where it is necessary to complete the registration of a registrable
disposition;

(4) where such an entry is necessary to update the register; and

(5) on application to the registrar.

57

See Law Com No 254, paras 5.97, 5.98. For the overriding status of rights to coal, see
below, para 8.32; and Schedule 1, para 7; and Schedule 3, para 7.

58

Right to withdraw support.

* Rights to work coal in former copyhold land.

*®  Additional rights in relation to underground land.

. CI 33(e).

®2 For the definition of PPP leases, see Greater London Authority Act 1999, s 218.
See Greater London Authority Act 1999, s 210; below, para 8.11.

See Land Registration Act 1925, s 70(3A), inserted by Greater London Authority Act
1999, s 219(7)(b).

* Cl 90(4).

66

63

64

This may not be a comprehensive list.
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We comment on each of these in turn.

BURDENS ENTERED ON THE REGISTER ON FIRST REGISTRATION

As we have already explained,” on the first registration of an estate, whether
freehold or leasehold, the registrar will note against the title the burden of any
interest which affects the land of which he is aware, unless the interest is one that
cannot be protected by notice.” The circumstances in which the registrar will
enter a notice on first registration are likely to be clarified by rules made under
Clause 14(b)(ii) (entries to be made in the register where an application for first
registration is approved).”

ENTRY IN RESPECT OF AN OVERRIDING INTEREST

Where it appears to the registrar that a registered estate is subject to an
overriding interest” that¥

(1) falls within any of the paragraphs of Schedule 1;" and
(2) s not excluded by Clause 33;”

he may enter a notice in the register in respect of that interest.” As we explain in
Part VIII of this Report, this power to note overriding interests is part of the
strategy to eliminate such interests so far as possible.”

ENTRY IN RESPECT OF A REGISTRABLE DISPOSITION

We have explained in Part IV of this Report that, in order to register certain
registrable dispositions, it is necessary to enter a notice in respect of that interest
on the title of a registered estate that is burdened by it.” The Bill therefore
provides that, where a person is registered as proprietor of an interest under a
disposition of any of the following kinds, the registrar must enter a notice in the

*" See above, para 3.45.

Cf Cls 11(4)(a); 12(4)(b). For interests that cannot be protected by notice, see above,
paras 6.8 and following.

68

* See above, para 3.53.

™ Or, as the Bill describes it, “an unregistered interest”: see Cl 37. For overriding interests,

see below, Part VIII.

" See below, paras 8.8 and following, where the categories of interest that override first

registration are explained. It is the overriding interests within Schedule 1, rather than
those which override a registered disposition under Schedule 3, that are relevant for these
purposes. This is because in exercising this power, the registrar is not concerned with the
effect of a disposition, but merely with whether there is an overriding interest at the
relevant time. The interest might have arisen after the last disposition of the land in
question. Cf below, para 8.3.

2 See above, paras 6.8 and following.

? Cl37.

74

See below, para 8.95.

™ See above, para 4.14.
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register in respect of that interest.” The relevant dispositions to which it applies
are as follows¥

)
()

©)

4)

®)

the grant of any lease that is required to be registered:”

where the registered estate is a franchise or manor, the grant of any lease
of that franchise or manor;”

the express grant or reservation of an easement, right or privilege for an
interest equivalent to an estate in fee simple absolute in possession or a
term of years absolute,” other than a right of common which is capable of
being registered under the Commons Registration Act 1965;%

the express grant or reservation of a rentcharge in possession which is
either perpetual or for a term of years absolute;” and

the express grant or reservation of a right of entry exercisable over or in
respect of a legal lease, or annexed, for any purpose, to a legal
rentcharge.”

As we have explained above,” the notice will be entered against the title of the
estate out of which the interest was granted or reserved.”

WHERE THE ENTRY IS NECESSARY TO UPDATE THE REGISTER

There will be occasions where the entry of a notice is necessary in order to
update the register. The following examples may be given¥a

(1)

(2)

If a court or the Adjudicator®™ determines that a person is entitled to a
right over the registered estate of another, the burden of which should be
protected by the entry of a notice, an agreed notice will be entered by the
registrar.”

The registrar might discover that, due to some mistake, the burden of a
registered disposition was not protected on the register as it should have
been by the entry of a notice.” He may then enter a notice.”

" Cl3s.

" Schedule 2, para 3(2); see Cl 27(2)(b); above, para 4.20.

® Schedule 2, paras 4(2), 5(2); see Cl 27(2)(c); above, para 4.23.

™ See Law of Property Act 1925, s 1(2)(a).

* Schedule 2, para 6(2); see Cl 27(2)(d); above, para 4.24. Cf above, para 6.14.

81

Schedule 2, para 7(2); see Cl 27(2)(e); above, para 4.27. The circumstances in which a

rentcharge can now be created are very limited: see Rentcharges Act 1977, s 2.

82

Schedule 2, para 7(2); see Cl 27(2)(e); above, para 4.27. See Law of Property Act 1925, s

1(2)(e).

83

See para 6.6.

*C132(2).

85

For the role of the Adjudicator, see below, paras 16.6 and following.

* Cf Schedule 4, paras 2 and 5; below, paras 10.10; 10.19.

87

Cf Schedule 2, where the registration requirements are set out; see above, para 4.28.
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APPLICATIONS FOR THE ENTRY OF ANOTICE

A notice may be entered on application to the registrar by a person who claims to
be entitled to the benefit of an interest in relation to a registered estate or charge
that can be registered as a notice.” Subject to rules, that application may be for
either an agreed notice or for a unilateral notice.® For reasons that we explain
below, rules may provide that, in certain circumstances, a notice should always be
an agreed notice.”

The registrar may only approve an application for an agreed notice in three
situations. The first is where the applicant is either the registered proprietor or
the person entitled to be registered as proprietor of the estate or charge that is
burdened by the interest to be noted.” The second is where either the registered
proprietor or the person entitled to be registered as proprietor of the estate or
charge consents to the entry of the notice.” These first two cases are therefore
consensual. There is, however, to be no requirement that the land certificate has
to be produced in order that a notice should be entered, as is the case now where
the land certificate is not deposited with the registry.” As we explain in Part IX
of this Report, the role of land certificates is to be considerably reduced under
the Bill, and they are likely to be little more than an indication that a person is the
registered proprietor.” They will never be required to be produced in order to
secure the registration of an entry on the register. There is no power to issue
charge certificates under the Bill and they will therefore become obsolete.

The third situation will usually arise where the application for a notice is not in
fact consensual. The registrar is to be able to enter an agreed notice where he is
satisfied as to the validity of the applicant’s claim.” If, for example, the applicant
could establish to the registrar’s satisfaction that a registered proprietor had
granted him or her an option to purchase the land, the registrar could enter a
notice in respect of that option, even if the registered proprietor had not agreed
to the entry.

The third situation is likely to be important in at least one other context. As we
have indicated above,” it is likely that rules will provide that, in relation to certain
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See Schedule 4, para 5(a).

* Cl 34(1). For interests that cannot be protected by notice, see above, paras 6.8 and

following.

*Cl 34(2). The rules will be land registration rules and will be required to be laid before

Parliament only. See Cls 125, 129(1).

* See para 6.25. The power could in theory be used to provide that on particular facts a

notice was always to be unilateral, but this is less likely.
% Cl 34(3)(a).
% Cl 34(3)(b).
*  See Land Registration Act 1925, s 64(1).
% See Schedule 10, para 4; below, para 9.90.
% Cl 34(3)(c).

" See above, para 6.22.
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types of application, an agreed notice should be the only form of entry. Unlike
unilateral notices, which we explain below,* there will be no procedure for the
cancellation of such notices on application by the registered proprietor or some
person who is entitled to be registered as proprietor. Under the present law, there
are certain situations in which, for policy reasons, a notice can be entered on the
register without the production of the proprietor’s land certificate, instead of
leaving the applicant to lodge a caution.” One example (by way of illustration) is
a spouse’s charge in respect of his or her matrimonial home rights under section
31(10) of the Family Law Act 1996."” We anticipate that those cases that can
presently be protected by notice without the production of the proprietor’s land
certificate are likely to be protected by agreed notices under the Bill.

Unilateral notices

THE NATURE OF UNILATERAL NOTICES

Unilateral notices are intended as part of the replacement for cautions against
dealings. As we have explained above, all notices, whether agreed or unilateral,
will protect the priority of an interest, if valid, as against a subsequent registered
disposition.”™ In this respect, unilateral notices are a very considerable
improvement on cautions (which, as we have explained, confer no priority'®).
The essence of a unilateral notice is that it does not require the consent of the
registered proprietor of the estate or charge to which it relates. It can be entered
even though the applicant has not satisfied the registrar as to the validity of his or
her claim. A unilateral notice must indicate that it is such a notice and identify
who is the beneficiary of it."” It is unlikely that anything else will appear on the
register." This is a point of some importance. Under the present law, cautions
are often lodged in respect of agreements in preference to a notice in order to
protect their confidentiality. This is because the entry of the caution on the
register gives no indication as to the matter that lies behind it. A number of those
who responded to the Consultative Document were concerned that it should
remain possible to preserve commercial confidentiality in the same way after
cautions had been abolished.

% See paras 6.26 and following.

* See Land Registration Act 1925, s 64(1)(c), (5)% (7).
' Land Registration Act 1925, s 64(5).
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See para 6.6.

' See above, para 6.2.
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Cl 35(2). The beneficiary of such a notice may apply to the registrar at any time for the
removal of the notice: Cl 35(3).

% Cf CI 39 (rules may make provision about the form and content of notices in the register);

above, para 6.6.
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6.28

6.29

6.30

6.31

PROTECTION AGAINST THE IMPROPER ENTRY OF A UNILATERAL NOTICE

Because a unilateral notice may be entered without the consent of the registered
proprietor, it is necessary to provide safeguards for that proprietor. Under the Bill
there are three principal safeguards.

First, a person must not exercise his or her right to apply for a notice without
reasonable cause.'™ Any person who does apply for a notice without reasonable
cause is in breach of this statutory duty and is liable in tort accordingly to any
person who suffers damage in consequence of that breach.'”

Secondly, where a unilateral notice is entered by the registrar, he must give notice
of the entry to the proprietor of the registered estate or charge to which it relates
and to such other persons as rules may provide.””

Thirdly, and following from this, the Bill makes provision for the cancellation of a
unilateral notice. Both the registered proprietor of the estate or charge to which
the notice relates and any person who is entitled to be registered as the proprietor
of that estate or charge may apply to the registrar for the cancellation of a
unilateral notice.’® When such an application is made, the registrar must serve a
notice on the person who is identified on the register as the beneficiary of the
unilateral notice."” That notice must inform the beneficiary¥a

(1) of the application; and

(2) that if he or she fails to exercise his or her right to object before the end of
the period specified in the notice, the registrar will cancel the notice.™

The right to object is the general right conferred by the Bill to object to an
application to the registrar."™" If the matter cannot be disposed of by agreement, it
must be referred to the Adjudicator for resolution."”

There are a number of possible outcomes where an application is made for the
cancellation of a unilateral notice.

(1) First, the notice may indeed be cancelled, either because the person who
entered the notice does not contest the application or because it is

% C1 77(1)(b). This applies to all notices. As we have indicated above, some agreed notices

may in fact be entered without the agreement of the registered proprietor: see paras 6.24,
6.25.

Cl 77(2). Cf above, para 3.59; below, paras 6.55, 16.6.

106

7 €1 35(1). The rules will be land registration rules and will be required to be laid before

Parliament only. See Cls 125, 129(1). It is anticipated that rules may provide that notice
be served (for example) on a liquidator of a company which was the registered proprietor.

% Cl36(1).
1 C136(2), (4).
10 Cl36(2), (3).

111

Under CI 73: see below, para 16.6.

112

See Cls 73(7); 106(1). For the Adjudicator and his jurisdiction, see below, paras 16.3 and
following.
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determined that he or she had no interest that could be protected by a
notice.

(2) Secondly, the Adjudicator® may determine that the person who had
entered a unilateral notice was entitled to do so, and that the unilateral
notice should therefore be replaced by an agreed notice (or perhaps some
other form of entry, such as a registered charge).

(3)  Thirdly, the Adjudicator™* may determine that although the person who
had entered a unilateral notice was not entitled to do so, he or she was
entitled to enter a restriction on the register instead. The appropriate
entry will then be made.

Abolition of inhibitions as a separate form of entry

6.32 Under the present law, an inhibition is an order made by the court or registrar
that inhibits the registration or entry of any dealing in relation to any registered
land or charge.”® There is no separate category of entries corresponding to
inhibitions in the Bill. This is because inhibitions are simply one form of
restriction on the power of the registered proprietor (or other person) to make a
disposition of registered land. As such, they are subsumed within restrictions,
which we explain below.“® This makes it unnecessary to include in the Bill any
specific transitional provisions in relation to either inhibitions or restrictions
entered under the Land Registration Act 1925. The provisions of the Bill on
restrictions apply to such inhibitions and restrictions."’

Restrictions

Introduction
6.33 The Bill makes provision as to the following matters¥a

(1) the nature and effect of a restriction;

(2) the purposes for, and the circumstances in which, a restriction may or
must be entered on the register;

(3) notifiable applications for a restriction; and
(4) the withdrawal of restrictions.

These are explained below.

The nature and effect of a restriction

6.34 Under the Bill, a restriction is an entry in the register which regulates the
circumstances in which a disposition of a registered estate or charge may be the

"% Or, if there is an appeal from his decision under CI 109, the High Court (see below, para

16.24).
Or High Court.
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See Land Registration Act 1925, s 57.

"® See paras 6.32 and following.
Schedule 12, para 2(2).
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6.35

6.36

subject of an entry in the register."™® A restriction can be entered, therefore, only
in respect of dispositions¥a

(1) of aregistered estate or charge; and
(2) inrelation to which some entry on the register may be made.

It follows that restrictions cannot be entered in relation to dealings with any
unregistered interests.™® Nor can a restriction prevent any disposition of
registered land in relation to which no entry on the register is needed.” The way
that a restriction operates is to restrict in some way the circumstances in which
any entry may be made in the register.”” The restriction is entered in relation to
the registered estate or charge to which it relates."”

The Bill gives particular instances as to the form of restriction.” First, it may
prohibit the making of any disposition or of a disposition of a kind specified in
the restriction.”” For example, at one extreme it might “freeze” the register and
prevent any disposition at all that might be the subject of an entry on the
register.” Another case might be where a registered proprietor (typically a
corporation or statutory body) has limited powers of disposition.”” A restriction
should then be entered to prevent the registration of any disposition that was
outside those powers.

Secondly, a restriction may prohibit the making of an entry3a
(1) indefinitely;

(2) for a period specified in the restriction; or

(3) until the occurrence of a specified event.”

" Cl 40().

" For example, leases granted for 7 years or less normally take effect without registration as

overriding interests: see below, paras 8.9, 8.50. They are not registered estates and have no
title on the register. It would not be possible to enter any restriction against, say, the
assignment of such a lease because there would be no title against which to enter it, nor
would it be possible to make any form of entry in respect of any such assignment on the
register.

22 As, for example, where a registered proprietor grants a lease for 3 years or less that takes

effect without registration as an overriding interest. The restriction may reflect a
prohibition on the creation of any interest, including an unregistrable interest, out of a
registered estate.

121

See below, para 6.37.
22 Cl 40(4).

2 These are no more than instances. They do not qualify the generality of what may be done

by restriction set out in Cl 40(1).
2 Cl 40(2)(a).

% Typically this might be to give effect to a “freezing injunction”, restraining any disposition

or dealing with a registered property. Under the present law, this would be achieved by the
entry of an inhibition on the register.

'** For the powers of disposition of a registered proprietor, see above, paras 4.2—4.8.

1 Cl 40(2)(b).
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6.38

An indefinite restriction would be appropriate where the registered proprietor
had limited powers. A restriction for a specified period might be appropriate
where the proprietor had contracted not to make a disposition of the property for
that period. As regards (3), the Bill gives examples of the kinds of events that
might be specified, namely the giving of notice,”” the obtaining of consent'” and
the making of an order by the court or registrar. These are no more than
examples, and there are many other forms which a restriction may take.

In general, where a restriction is entered on the register, no entry in respect of a
disposition to which the restriction applies may be made in the register, except in
accordance with the terms of the restriction.”™ This general principle is, however,
subject to an exception. On the application of a person who appears to the
registrar to have a sufficient interest in the restriction,” the registrar has power
by order to disapply a restriction or provide that a restriction has effect with
modifications in relation to either

(1) adisposition; or

(2) dispositions of a kind;

specified in the order."® The sort of case in which it would be appropriate for the

registrar to exercise his power would be where a disposition of a registered estate
could only be made with the consent of a named individual who had
disappeared. But for this power, the applicant would be compelled to incur the
expense of an application to the court. It should be noted that, in conferring this
dispensing power, the Bill does no more than codify present practice. When a
restriction is currently entered, it is always prefaced by the words “Except under
an order of the registrar...”.

When a restriction may or must be entered

INTRODUCTION

Under the present law,™ a restriction is normally entered by the registrar on
application either by the registered proprietor'® or by certain other persons who,

2 In this way, a restriction can perform a function akin to a caution under the present law. It

can be employed to warn an interested person of any impending disposition of the
property.

An example would be in relation to a trust of land, where a beneficiary of full age who was
entitled to an interest in possession could enter a restriction to ensure that the trustees
consulted him or her before exercising any of their functions in relation to land subject to
the trust: see Trusts of Land and Appointment of Trustees Act 1996, s 11(1).

B0 C140(3).

BCl41(2).

2 See CI 41(3).

2 Cl41(2).

'3 See Law Com No 254, paras 6.28%:6.36.
See Land Registration Act 1925, s 58(1).
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6.40

under rules,” may apply for such an entry. There are occasions on which the
registrar must or may enter a restriction, whether under the Land Registration
Act 1925,°" the Land Registration Rules 1925, or some other statute.”
Inhibitions are entered either on the order of the court or by the registrar, on the
application of any person interested. The Bill provides a more coherent
framework as to when a restriction may or must be entered.

WHEN THE REGISTRAR MAY OR MUST ENTER A RESTRICTION
The Bill sets out the circumstances in which the registrar has¥

(1) power; and
(2) aduty;

to enter a restriction in the register. We explain below when the registrar is under
a duty to enter a restriction.” Under Clause 42(1) of the Bill, he has a power to do
so if it appears to him that it is necessary or desirable to do so for any one of
three purposes.

Where the registrar may enter a restriction

The first purpose is to prevent invalidity or unlawfulness in relation to
dispositions of a registered estate or charge.* The following examples illustrate
the kinds of circumstance in which such an entry might be made¥

(1) Where the registered proprietor of an estate or charge is a corporation or
statutory body that has limited powers. If a restriction were not entered to
record that limitation, the proprietor’s powers of disposition would, as
regards any disponee, be taken to be free of any limitation affecting the
validity of that disposition.*”

(2) Where the registered proprietor has contracted with some third party that
he or she will not make any disposition either at all or without the consent
of that third party. An obvious example of this is a right of pre-emption,”

136

Made pursuant to Land Registration Act 1925, s 58(5). See Land Registration Rules 1925,
r 236.

7 See s 58(3).
% See r 236A.

139

See below, para 6.46.
1% See paras 6.42, 6.46.
ol 42(2)(a).

142

See Cl 26(1); above, para 4.4; and CI 52(1); below, para 7.7. This provision operates only
to prevent the title of the disponee from being questioned. It does not affect the lawfulness
of the disposition: see Cls 26(3); 52(2).

" The priority of a right of pre-emption can be protected by a notice. As we explain at para

6.43 below, a restriction cannot be directly employed to protect priority. However, a
restriction can be entered as well as a notice, to ensure that the registered proprietor first
offers to sell the land to the grantee of the right of pre-emption before he or she contracts
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but there are many other cases.' The unlawfulness which the restriction
prevents is a breach of contract.

(3) Where trustees of land are required to obtain the consent of some person

to a disposition.” The unlawfulness which the restriction prevents is a
disposition in breach of trust.

The second purpose is to secure that interests which are capable of being

overreached on a disposition of a registered estate or charge are overreached.

146

This is directed primarily at trusts of land and at settlements under the Settled

147

Land Act 1925.™ Where there is a disposition by trustees of land or by the tenant
for life under a settlement,” any capital moneys that arise must be paid to the
trustees or to the trustees of the settlement, of whom (in either case) there must
be at least two unless the trustee is a trust corporation. If this requirement is
not met, the beneficial interests under the trust of land or settlement will not be

144

145

146

147

148

149

to sell it to anybody else. In this way it can indirectly protect the priority of the right of
pre-emption by prohibiting any disposition that would affect its priority.

Three further examples may be given. The first is where, under a registered charge, the
chargor agrees with the chargee to the exclusion of his or her statutory power of leasing
under Law of Property Act 1925, s 99. The second is where a chargor contracts with a
chargee that he or she will not further charge the registered estate, without the chargee’s
consent. On such agreements, see below, paras 7.26, 7.27. The third arises where there is a
housing or industrial estate and each freeholder covenants with a management company
(which owns the verges, roads, parks, etc) to pay service charges in respect of the amenities
which it provides. As the burden of such positive covenants may not run (except perhaps
through the rather uncertain doctrine of mutual benefit and burden), each freeholder also
covenants with the management company that when he or she sells the land, he or she will
take a covenant from the buyer by which that buyer undertakes to enter into a covenant
with the management company to pay the service charges.

That consent might be that of a third party who, under the terms of the trust, must consent
to the disposition. However, in the case of a trust of land, it might also be the beneficiaries
of full age who are beneficially entitled to an interest in possession in the land, whom the
trustees should consult before exercising their functions under Trusts of Land and
Appointment of Trustees Act 1996, s 11(1) (unless the trust instrument provides
otherwise).

Cl 42(1)(b).

There are other situations in which overreaching can take place, such as a sale by a
mortgagee pursuant to its paramount powers, which do not require the entry of any
restriction on the register. Where the disposition is a registered disposition for valuable
consideration, the disponee will take free of any interests under any settlement because
there will be no restriction on the register to protect them and interests under a settlement
cannot be overriding interests: see Schedule 3, para 2(1), see below, para 8.59. As regards a
trust of land, the disponee will take free of any interests under the trust in the absence of
any restriction unless a beneficiary under the trust is in actual occupation of the land. If so,
he or she will have an overriding interest under Schedule 3, para 2(1); see below, para
8.54.

Or person having the powers of the tenant for life under Settled Land Act 1925, s 20.
Law of Property Act 1925, s 27(2); Settled Land Act 1925, s 94(1).
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6.43

overreached.™ To ensure that overreaching does take place, the registrar may
enter a restriction to ensure that the proceeds of any disposition are paid to at
least two trustees or to a trust corporation.

This power to enter a restriction is in fact supplemented in the Bill by a duty to
do so in the specific case of legal co-ownership. When the registrar enters two or
more persons in the register as the proprietor of a registered estate,” he must
also enter in the register such restrictions as rules may provide for the purpose of
securing that interests which are capable of being overreached on a disposition
are overreached.”

The third purpose is to protect a right or claim in relation to a registered estate or
charge.”™ For example, a restriction could be entered in relation to a claim by a
person that he or she had a beneficial interest in a property under a resulting or
constructive trust because he or she had contributed to the cost of its acquisition.
The restriction might be that no disposition of the land should be registered
without the consent of the person claiming the interest. The Bill specifically
provides that a person who is entitled to the benefit of a charging order relating
to an interest under a trust is, for these purposes, to be treated as having a right
or claim in relation to the trust property.”™ This means that a restriction can be
entered in relation to that order.”” Charging orders over beneficial interests
under a trust of land are fairly common.” At present they are protected by the
entry of a caution against dealings,” but this will cease to be possible under the
Bill."® Because they relate to an overreachable interest under a trust, they cannot
be protected by the entry of a notice either under the present law' or under the
Bill.*

**° If overreaching does not take place, the normal rules of priority apply to determine

whether the disponee is or is not bound by the interests under the trust or settlement: see
Cls 2834 30; above, paras 5.5%5.6.

'*! S0 that there is, necessarily, a trust of land.

2 Cl 44. The rules will be land registration rules and will be required to be laid before

Parliament only. See Cls 125, 129(1).

%% Cl 42(1)(c). This is an example of the use of a restriction in circumstances where, under

the present law, a caution would commonly be entered.
Cl 42(4).

154

*° The form of restriction is likely to provide that no disposition should be made of the

registered estate held in trust without the prior notification of the person having the benefit
of the charging order.

'** For charging orders over interests under a trust of land, see Charging Orders Act 1979, s

2(1)(@)(ii).
See Ruoff & Roper, Registered Conveyancing, 35-32; 36-08.

157

*** For the prospective abolition of cautions against dealings, see above, para 6.3.

" Ibid.
' See CI 33(a); above, para 6.9.
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6.45

6.46

There is one limitation on the power explained in paragraph 6.43. In exercising
it, the registrar may not enter any restriction to protect the priority of an interest
that is or could be the subject of a notice.™ In fact, it is contrary to the nature of
a restriction that it should confer priority on an interest. A restriction is simply a
means of preventing some entry on the register except to the extent (if any) that
is permitted by the terms of the restriction.’” As we have mentioned above, in the
context of a right of pre-emption, both a notice and a restriction could be entered
in relation to the same interest."™ Each would serve a different function. The
notice would protect the priority of the interest against a subsequent registered
disposition and the restriction would ensure the compliance with certain
conditions or requirements in relation to any disposition of the property by the
registered proprietor.

Where the registrar exercises his power to enter a restriction under Clause
42(1)," he must give notice to the proprietor of the registered estate or charge
concerned, except where the entry is made in pursuance of an application as
explained below, at paragraph 6.47." If the proprietor wishes to challenge the
exercise of the registrar’s power, he or she may do so by seeking a judicial
review.

Where the registrar must enter a restriction

We have mentioned above one case where the registrar is under a duty to enter a
restriction to ensure that interests under a trust of land are overreached.”
However, there are many other situations in which this is so. Thus a number of
statutes require the registrar to enter a restriction in particular circumstances
without application,” and the Bill provides for the form of those restrictions to
be such as rules may provide.” In addition, there are a number of situations in
which the Bill itself imposes a duty on the registrar to enter a restriction. One

1 Cl42(2).

2 Of course a restriction may indirectly have the effect of protecting the priority of an

interest. This is because it can prevent the registration of a disposition that would affect the
priority of that interest.

% See para 6.40(2).

'* See above paras 6.39 and following.

% Cl42(3).

' The Adjudicator does not have jurisdiction in this case, because the entry of a restriction

does not arise out of an application to which the registered proprietor may object: see Cls
73, 109; below, paras 16.6 and following. See too para 16.14.

" Where the registrar enters two or more persons in the register as registered proprietors:

see Cl 44; above, para 6.42.

See, eg, Housing Act 1985, s 157(7); Schedule 9A, paras 4, 5(2); Housing Act 1988, ss
81(10), 133(9); Local Government and Housing Act 1989, s 37(8); Charities Act 1993, ss
37(8), 39(1B) (each as amended by Schedule 11 of the Bill). For the entry of a restriction
on application, see below, para 6.47.

168

% Cl 44(2). The rules will be land registration rules and will be required to be laid before

Parliament only. See Cls 125, 129(1).
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6.48

6.49

case has been mentioned above,™ and the entry of a bankruptcy restriction is
another."

APPLICATIONS FOR THE ENTRY OF A RESTRICTION
The Bill permits a person to apply for the entry of a restriction if he or she¥

(1) s either the registered proprietor or a person entitled to be registered as
proprietor of the estate or charge to which the application relates;""”

(2) has the consent of the registered proprietor or a person entitled to be
registered as proprietor of the estate or charge to which the application
relates;™”

(3) has otherwise a sufficient interest in the making of an entry.*”

There is a power to make rules that will require that an application be made in
such circumstances and by such persons as may be prescribed.” Under the
present law there are a number of situations in which there is a duty to apply for
a restriction. For example, where the powers of trustees of land are limited by
virtue of section 8 of the Trusts of Land and Appointment of Trustees Act
1996, the trustees must apply for a restriction.” It is likely that in these and
perhaps other cases, rules made under the Bill will require an application for a
restriction.

Rules may also prescribe classes of person who are to be regarded as having a
sufficient interest in the making of an entry of a restriction mentioned in
paragraph 6.47(3) above.” These rules will not in any way detract from the
generality of those who may apply under that category. They will simply specify
the most important classes of such persons and might include¥a

170

Para 6.42.

' Cl 86(2); below, para 11.40.

2 Cl43(1)(a), (4).

' Cl 43(1)(b), (4). The form of consent may be prescribed by rules: see Cl 43(2)(b).
Y Cl 43(1)(c).

* Cl 43(2)(a). The rules will be land registration rules and will be required to be laid before

Parliament only. See Cls 125, 129(1).

® The general powers of trustees and their powers to partition, conferred respectively by

Trusts of Land and Appointment of Trustees Act 1996, ss 6 and 7, do not apply to a trust of
land created by a disposition where the disposition makes provision to that effect: ibid, s
8(1). The disposition may also provide that powers conferred by ss 6 and 7 can only be
exercised with consent: ibid, s 8(2).

Land Registration Rules 1925, rr 59A (duty on first registration), 106 A(1) (duty on
registration of a disposition of registered land in favour of the trustees). For other
examples of a duty to apply for a restriction, see ibid, rr 124, 169A.

177

% Cl 43(2)(c). The rules will be land registration rules and will be required to be laid before

Parliament only. See Cls 125, 129(1).

111



6.50

(1) a person having an interest in land that is capable of being protected by
the entry of a restriction, such as a beneficiary under a trust of land;""

(2) the donee of a special power of appointment in relation to registered

land;*®

(3) the Charity Commission in relation to registered land held upon
charitable trusts;

(4) the Church Commissioners in respect of any registered land relating to or

administered by them under any statute;"* and

(5) a receiver (whether or not appointed by the court), administrative
receiver, or an administrator or a sequestrator appointed in respect of
registered land or a registered charge.'”

Where an applicant falls within one of the categories prescribed by rules, he or
she will obviously not have to satisfy the registrar that he or she has a sufficient
interest in the making of the entry. He or she will be regarded as doing so.*®

Standard forms of restriction may be prescribed by rules.™ If there is an

application for the entry of a restriction that is not in one of the forms so
prescribed, the registrar may only approve the application if it appears to him that
the terms of the restriction are reasonable, and that applying the restriction
would be straightforward and would not place an unreasonable burden on
him.” This power replicates the effect of one that is found in the Land
Registration Act 1925." There are from time to time applications for restrictions
that the registrar has to refuse for one or more of the reasons set out above. For
example, a restriction might provide for something to happen on the occurrence
of some event, where it might be difficult for the registrar to determine whether
or not that event had occurred.”

179

Cf Land Registration Rules 1925, r 236.

** A donee of a general power of appointment can always appoint to him or herself, and

therefore falls within the category mentioned above, in para 6.47 (1).

181

Cf Land Registration Rules 1925, r 238. See Ruoff & Roper, Registered Conveyancing, 10-
21, where there is a discussion of the relevant statutes.

2 Such persons have no interest in any land or charge as such, but they may have a right or

claim that can appropriately be protected by means of a restriction.

' Under CI 43(1)(c).

184

Cl 43(2)(d). The rules will be land registration rules and will be required to be laid before
Parliament only. See Cls 125, 129(1).

5 Cl43(3).
% See s 58(2). See too Land Registration Rules 1925, r 78.

" Such as a restriction that precluded any disposition until certain building works had been

completed. It would be unreasonable to expect the registrar to have to ascertain whether
those works had in fact been completed.
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WHERE THE COURT MAY ORDER THE ENTRY OF ARESTRICTION

Under the Bill, if it appears to the court that it is necessary or desirable to do so
for the purpose of protecting a right or claim in relation to a registered estate or
charge, it may make an order requiring the registrar to enter a restriction in the
register."® The cases in which the court is most likely to make such an order are
in circumstances when, under the present law, it orders the entry of an
inhibition.” However, whereas inhibitions prevent the entry of any dealing on
the register, the jurisdiction of the court under the Bill is not so constrained. It
could therefore order the entry of a restriction of a much more limited kind
where that was necessary or desirable to protect the relevant right or claim.™
What the court cannot do is to make an order for the purpose of protecting the
priority of an interest which is, or could be, the subject of a notice,” any more
than can the registrar when he exercises his power to enter a restriction.™
However, as we explain in the next paragraph, an issue of priority can arise in a
case where the court orders that a restriction be entered which prevents the
registration of any disposition pending its further order.

As we explain more fully in Part 1X of this Report, there are two situations
under the Bill in which an entry on the register is protected if it is made within a
priority period,” namely, where there is an official search and where an estate
contract is protected by the entry of a notice.” Where an intending buyer has
priority protection, and the court then orders that a restriction be entered that
prevents the registration of any dealing with the registered estate, it needs to be
clear whether the restriction overrides the priority protection enjoyed by the
intending buyer so as to prevent the registration of the subsequent transfer in his
or her favour. Under the present law, the issue could arise where the court orders
that an inhibition be entered on the register.” However, there is no reported
instance in which the point has arisen. In the Consultative Document, we sought
views as to whether, in ordering that a restriction be entered, the court should
have power to direct that its order should have overriding priority.’® The
responses were almost evenly divided on the point, but with a slight

% Cl 46(1).

" In other words, where it is necessary to “freeze” the register and to prevent the registration

of any dealing with or disposition of the estate or charge.

" For example, if it determined that a person was entitled to a beneficial interest under a

resulting or constructive trust, it might also order the entry of a restriction to ensure that
there was no disposition of the registered estate without the prior consent of the
beneficiary.

1 Cl 46(2).

'* See above, para 6.44.

%* CI 72; below, para 9.67.
Cl 72(6); below, para 9.68.

See Law Com No 254, para 6.38.

194
195

' Law Com No 254, paras 6.60, 6.61. We made no recommendation on the point.
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preponderance in favour of such a power, provided that it was coupled with strict
safeguards. The Bill reflects the view of the majority.

The effect of the Bill may be summarised as follows¥

(1) in the absence of any order of the court, the priority protection given to
an official search or the entry of a notice in respect of an estate contract
would prevail over any order of the court that a restriction should be
entered on the register;"’

(2) the court would, however, have a power to include in its order a direction

that the restriction should have overriding priority;"*

(3) inexercising its power under (2), the court could impose such terms and
conditions as it thought fit,"® and would probably require an undertaking
from the applicant that he or she should indemnify any person acting in
good faith who had suffered loss as a result of the court’s direction; and

(4) when a court made a direction under (2), the registrar would be required
to make such entry in the register as rules might provide,™ so as to
ensure that it was apparent from the register that the restriction did
indeed have overriding priority.

Notifiable applications for a restriction

Under the present law, unless the registered proprietor’s land certificate is
deposited with the registry, it normally has to be produced before a restriction
can be entered.”™ As we have explained above, the role of land certificates under
the Bill is greatly reduced from that which they presently have.”” They will not
have to be produced when an applicant seeks the entry of a restriction any more
than when he or she applies for the entry of a notice.”® As with unilateral notices,
there have to be safeguards therefore to protect a registered proprietor from the
improper entry of restrictions.

First, as with applications for a notice,”™ a person must not exercise his or her
right to apply for a restriction without reasonable cause.” As we have explained

" This follows from CI 72(2).
9 Cl 46(3).
9 Cl 46(5).

% Cl 46(4). The rules will be land registration rules and will be required to be laid before

Parliament only. See Cls 125, 129(1).

Land Registration Act 1925, s 64(1)(c).

See para 6.23. See further below, paras 9.88, 9.90.
%% Cf para 6.23.

204

201

202

See above, para 6.28.
2% ¢l 77(1)(b).
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in the context of notices,” any person who does so without reasonable cause
commits a breach of statutory duty and is liable accordingly to any person who
suffers damage in consequence.”’

Secondly, the Bill creates a procedure by which, where there is an application for
the entry of a restriction, the registrar must give notice of it to both the proprietor
of the registered estate or charge to which the application relates and such other
persons as rules may provide (such as registered chargees and any other persons
who may have a direct interest in any disposition of the property).”® The
registrar’s obligation to serve notice of an application applies in all cases except
where¥

(1) the application is made by or with the consent of%

(@) the proprietor of the registered estate or charge to which the
application relates; or

(b) a person who is entitled to be registered as the proprietor;*”

(2) there is a duty under rules to apply for a restriction as explained above in
210

paragraph 6.48;"" and

(3) there is an application for the entry of a restriction that reflects a
limitation under either3

(a) an order of the court or registrar; or
(b)  an undertaking given in place of such an order.”"

In essence, therefore, the registrar will serve notice of an application of a
restriction which is both voluntary (in the sense that it is not one that the
applicant or registrar is or can be required to make) and unilateral (because it is
not made with the concurrence of the registered proprietor).

Once notice of the application is given, the registered proprietor may object to it
and the usual provisions of the Bill that relate to objections, explained in Part

% Above, para 6.28. See too above, para 3.59 (lodging a caution unreasonably); and below,
para 16.6 (objecting to an application unreasonably).
2T Cl77(2).

% ClI 45(1). The rules will be land registration rules and will be required to be laid before

Parliament only. See Cls 125, 129(1).
2% Cl 45(3)(a).
219 Cl 45(3)(b).
2l 45(3)(c).

115



6.58

6.59

6.60

212

XVI1 of this Report, will apply.
of the parties, it will be referred to the Adjudicator for his decision.

If the objection cannot be resolved by agreement
213

Withdrawal of restrictions

The Bill makes provision by which an application may be made for the
withdrawal of a restriction.** Both the persons who may apply for withdrawal and
the circumstances in which such an application may be made will be prescribed
by rules.” In general, this power is likely to be applicable primarily in respect of
restrictions that were entered on application rather than those which were
entered because there was a duty to do so, or because they were entered on the
order of the court or by the registrar. However, even in respect of restrictions
that were entered otherwise than on application, it may be appropriate for an
interested person to apply for the withdrawal of a restriction, as where it is spent.

Pending land actions, writs, orders and deeds of arrangement
The Bill makes special provision as to how to protect the following matters¥

(1) apending land action;**

(2) awrit or order affecting land issued or made by any court for the purpose

of enforcing a judgment or recognisance;*’

(3) an order appointing a receiver or a sequestrator of land;** and
(4) adeed of arrangement within the meaning of the Deeds of Arrangement
Act 1914.%*

At present such matters are protected by the entry of a caution. It is therefore
necessary to make alternative provision for them in the Bill, given the prospective
abolition of cautions.”

Under the Bill, all of these matters are treated as interests affecting an estate or
charge.” Some entry is, therefore, required to protect them on the register.

212

See Cls 73; 106; below, paras 16.6 and following.
23 CI 73(7); below, para 16.6.
24 Cl47.

% Ibid. The rules will be land registration rules and will be required to be laid before

Parliament only. See Cls 125, 129(1).
#° See Land Charges Act 1972, s 5(1)(a).
27 See ibid, s 6(1)(a).
2% See ibid, s 6(1)(b).

29 See ibid, s 7(1). For the relevant deeds of arrangement, see Deeds of Arrangement Act

1914, s 1.

29 See above, para 6.3.

221

CI 87(1). In other words, they are “an adverse right affecting the title to the estate or
charge”: see Cl 129(3)(b).
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The effect of the Bill is that the only entry that can be made in relation to an
order appointing a receiver or a sequestrator of land and a deed of arrangement
is a restriction.” The reasons for this are as follows¥a

(1) An order appointing a receiver or sequestrator will sometimes be
regarded as a proprietary right and sometimes it will not.”* We were
concerned that there should be one method for protecting all such orders
without an inquiry as to which side of the line the order fell.

(2) A deed of arrangement is registered to protect creditors during the
interim between a debtor assigning his or her property to a trustee for his
or her creditors’ benefit and the trustee being registered as proprietor.
They are, therefore, analogous to bankruptcy orders which, under the Bill,
are protected by the entry of a restriction.”

Although, as we have explained, a restriction cannot be used to protect the
priority of an interest that could be protected by a notice,” they can provide very
effective protection for a right by preventing the registration of any dealing with
the registered estate or charge affected.

As regards a pending land action or a writ or order affecting land issued or
made by any court for the purpose of enforcing a judgment or recognisance, it
will be possible to protect such an interest by the entry of a notice, a restriction or
both. There is a power to modify the application of the Bill by rules in relation to
any of the matters listed above in paragraph 6.59.” This is because there may be
cases where such matters may not naturally fall within the wording of the
provisions of the Bill, but where those provisions should, nonetheless, apply.**

#22such rights cannot be protected as overriding interests under either Schedule 1, para 2, or

Schedule 3, para 2, where the person having the benefit of the interest is in actual
occupation.

2 The Bill achieves this in a negative way by providing that no notice may be entered in

respect of such rights: see Cl 87(2).
2% See Clayhope Properties Ltd v Evans [1986] 1 WLR 1223, 1228.
Cl 86(4); below, para 11.40.

Cl 42(2); above, para 6.44.

225
226

27 CI 87(4). Any rules will be land registration rules and will be required to be laid before

Parliament only. See Cls 125, 129(1).

2% For example, a restraint order under Criminal Justice Act 1988, s 77, takes effect as a

pending land action. However, there might be a doubt as to whether a prosecutor who
seeks a restraint order against a criminal’s registered estate can be said to “be entitled to
the benefit of an interest affecting a registered estate” within ClI 34(1) (above, para 6.22).
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PART VII
CHARGES

INTRODUCTION

In this Part we explain the provisions of the Bill that govern charges of registered
land. In a number of respects the Bill simplifies and in some cases changes the
present law. The Bill makes provision as to the following matters%

(1) the power of a registered proprietor to charge his or her land and the
powers of any registered chargee;

(2) sub-charges and the powers of the sub-chargee;
(3) the priority of competing charges; and
(4) three miscellaneous matters, namely%a

(a) the application of proceeds of sale;

(b) consolidation; and

(c) the power to give receipts where there are two or more proprietors
of the registered charge.

We give particular weight to the priority of further advances, because this proved
to be the most contentious issue that emerged in preparing Instructions for the
Bill.

THE POWER TO CREATE CHARGES AND THE POWERS OF THE CHARGEE
Legal charges

The creation of charges and the powers of the chargee

Under the present law, a registered proprietor can by deed create a legal
mortgage or charge’ of registered land in any one of three ways¥a

(1) he or she may in the usual way create a charge expressed to be by way of
legal mortgage;”

(2) he or she may charge the registered land with the payment of money and
this will take effect as a charge by way of legal mortgage, even though not
expressed to do so;’ or

“A mortgage is a conveyance of property subject to a right of redemption, whereas a
charge conveys nothing and merely gives the chargee certain rights over the property as
security for the loan”: Megarry & Wade’s Law of Real Property (6th ed 2000), 19-005.

Cf Law of Property Act 1925, s 87(1).

2
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(3) he or she may create a mortgage by demise or sub-demise but must do so
expressly: the presumption is in favour of a charge by way of legal
mortgage.

These three propositions state the combined effect of sections 25(1) and 27 of
the Land Registration Act 1925. The reason for (2) is historical. Charges over
registered land were introduced by the Land Transfer Act 1875." They therefore
pre-date by half a century the introduction of the charge expressed to be by way
of legal mortgage in section 87 of the Law of Property Act 1925.° Mortgages by
demise or sub-demise % (3) above % are in practice now obsolete because of the
advantages offered by a charge. The main advantages of a charge are that%

(a) freeholds and leaseholds can be the subject of a single charge
rather then separate demises or sub-demises;

(b) the grant of a charge over a lease is not thought to amount to a
breach of the common-form covenant against subletting without
the landlord’s consent (such consent would be required to a
mortgage by sub-demise); and

(c) the form of legal charge is short and simple.’

It should be noted that the mortgage by demise or sub-demise was as much a
creation of the Law of Property Act 1925 as was the charge expressed to be by
way of legal mortgage. The charge over registered land for the payment of money
% (2) above ¥ is in fact the form of permitted legal mortgage or charge that has
the longest pedigree.’

As we have explained in Part IV of this Report, the Bill implements a
recommendation in the Consultative Document® that it should not be possible to

See Cityland and Property (Holdings) Ltd v Dabrah [1968] Ch 166, 171.

“The charge of registered land under the Land Transfer Acts did not necessarily involve
any conveyance of an estate, but merely conferred powers of realisation by entry,
foreclosure or sale”: Brickdale & Stewart-Wallace’s Land Registration Act, 1925 (4th ed
1939), p 118.

The reform of the manner in which unregistered land could be mortgaged by Law of
Property Act 1925, ss 85% 87 was a “compromise... whereby the two systems [that is the
unregistered and the registered systems] have been harmonised with one another”:
Brickdale & Stewart-Wallace’s Land Registration Act, 1925 (4th ed 1939), p 118.

See Megarry & Wade’s Law of Real Property (6th ed 2000), 19-034. See too Law Com No
254, para 9.4.

We make this point because, in response to the Consultative Document, the Bar Council
expressed the view that the mortgage by demise or sub-demise was “still the paradigm”.
However, this overlooks the charge of registered land created by the Land Transfer Act
1875.

Law Com No 254, para 9.5.
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create mortgages by demise or sub-demise in relation to registered land.® Under
the Bill, a registered proprietor can create a legal mortgage in one of two ways¥%

(1) by acharge expressed to be by way of legal mortgage;™ or
(2) by acharge to secure the payment of money."

There will be no practical difference between these two methods any more than
there is now. This is because, on completion of the relevant registration
requirements,” a charge has effect “if it would not otherwise do so, as a charge by
deed by way of legal mortgage”,” with the concomitant powers. Those powers
are, of course, those conferred on a legal mortgagee by the Law of Property Act
1925 (unless modified or excluded by the terms of the charge) together with any

additional powers that may be conferred by the charge.

It should be noted that, although under the Land Registration Act 1925 a charge
may be in any form," there is a general power in the Bill to prescribe by rules the
form and content of any registrable disposition of a registered estate or charge.”
It will therefore be possible for the Lord Chancellor to prescribe the form of any
registered charge. Furthermore, in relation to any charge in electronic form, a
form of electronic document will in practice have to be prescribed.®

The definition of “charge™

In the Consultative Document we considered whether the present definition of
“registered charge” was wide enough.” In particular, we were concerned that it
should clearly include both charges to secure the discharge of some obligation
and statutory charges.”” The Bill meets these concerns by providing a wide
definition of “charge” to mean “any mortgage, charge or lien for securing money

See above, paras 4.6, 4.7.
Cl 23(1)(a). See above, para 4.6.

10

" Cl 23(1)(b). See above, para 4.6. For the necessary consequential amendments to Law of

Property Act 1925, ss 85 and 86, see Schedule 11, para 2(6), (7).

2 The registered chargee must be registered as the proprietor of the charge and the charge

must be entered in the register in relation to the registered estate on which it is a charge:
see Cl 59(2).

¥ ClI51.

" Subject to certain conditions: see s 25(2).

' Cl25(2).

16

See below, para 13.12.

17

See Law Com No 254, paras 9.2%.9.3.

18

Such as one to pay a share of the profits of a business, as in Santley v Wilde [1899] 2 Ch
474,
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or money’s worth”.” This will necessarily encompass both charges to secure the
discharge of some obligation® and statutory charges.”

Powers of chargees and the need for a deed

Section 101 of the Law of Property Act 1925 confers a number of important
powers on a mortgagee “where the mortgage is made by deed”, including the
power to sell and to appoint a receiver. In the Consultative Document,” we
suggested that, even in advance of the introduction of electronic conveyancing, a
deed should not be necessary for the creation of a registered charge but that the
chargee should nonetheless have the powers conferred by section 101. Although
that proposal was supported by most of those who responded, it has not been
necessary to include any such provision in the Bill. There are two main factors
that persuaded us of this. First, it is anticipated that one of the first types of
disposition of registered land that it will be possible to effect in electronic form
will be a charge over registered land. Secondly, under the Bill, electronic
documents are made in the same way, whether they are required by law to be
made by deed or merely in writing.” There seems little point in dispensing with
the requirement of a deed in what is likely to be the comparatively short interim
period between the implementation of the Bill and the time when all registered
charges are effected electronically.

Dispositions made by chargees and the protection of disponees

As we have explained in Part IV of this Report,” it is intended that, if there are
limitations of some kind on a registered proprietor’s powers of disposition, that
fact should be apparent from the register, usually from the entry of a restriction.”
Clause 52(1) implements this objective in relation to dispositions by the
proprietor of a registered charge. Under that Clause, subject to any entry in the
register to the contrary, the registered proprietor of a charge is taken to have, in
relation to the property subject to the charge, the powers of disposition conferred
by law on a legal mortgagee.” The purpose of the Clause is to protect any

¥ Cl129. A “registered charge” is, therefore, a “a charge to the title which is registered

under this Act”: ibid.

% In relation to such charges, it is the financial liability arising from non-performance of the

obligation that is secured.

21

It may be noted that, in Part 5 of the Bill, “Charges”, there are two provisions that
specifically concern statutory charges: see Cls 50, 55. These are explained below at paras
7.40, 7.42 respectively.

Law Com No 254, para 9.6.
See Cl 91; below, para 13.11.
See above, para 4.4; and Cl 23.

22
23
24

% Or cautions that were lodged prior to the coming into force of the Bill.

26

It should be emphasised that Cl 52(1) does not define the powers of a chargee (such
powers follow from CI 51, above, para 7.3, and from the fact that a charge is or, if in
electronic form is deemed to be, made by deed), but merely protects disponees of charged
property, as the marginal note suggests.
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disponee in the case where, for example, the chargee purports to exercise a power
of disposition (typically a sale or the grant of a lease) in circumstances where
either it had no such power at all” or that power had not become exercisable.” In
the absence of some entry on the register (such as a restriction), the disponee’s
title cannot be questioned.” However, this will not affect the lawfulness of the
disposition.” It is open to the chargor to pursue any other remedies he or she
may have, such as the right to sue the chargee for damages for an irregular
exercise of the latter’s powers.*

It should be noted that the Bill confers (and is intended to confer) greater
protection on disponees than does the Law of Property Act 1925.

(1) First, although the Law of Property Act 1925 contains provisions that are

intended to protect a buyer of land when the mortgagee’s power of sale
has arisen,” there are judicial statements that suggest that this protection
will not avail a buyer who becomes aware of “any facts showing that the
power of sale is not exercisable, or that there is some impropriety in the
sale” ® A disponee’s title will not be impeachable on that ground under

the Bill.

(2) Secondly, even if a chargee’s power of disposition has not arisen at all %

27

28

29

30

31

32

33

34

35

as where the legal date for redemption has been postponed for many
years™ ¥ a disponee will obtain a good title in the absence of anything on
the register to indicate some limitation on those powers. The rule that
would otherwise apply is that the chargee could only transfer its charge. It
could not sell the land free of the chargor’s equity of redemption.* The
legal date for redemption will commonly be six months after the date of
the charge. However, it is not anticipated that chargors will feel it
necessary to enter a restriction on the register to protect themselves from
a possible improper disposition by the chargee in that short period. The
risk of such a disposition is minimal, particularly where the chargor

As where the mortgagee’s power of leasing under Law of Property Act 1925, s 99(2), had
been excluded, but no restriction had been entered on the register to reflect this.

Some of the powers conferred on a mortgagee by Law of Property Act 1925, s 101,
become exercisable only “when the mortgage money has become due” % that is, after the
legal date for redemption.

Cl 52(2).
Ibid.

Law of Property Act 1925, s 104(2). There may be remedies against the disponee, perhaps
for wrongful interference with a contract, as where he or she deliberately induced the
chargor to sell to him or her when there was no ground for exercising the power of sale.

See s 104(2), (3).

Lord Waring v London and Manchester Assurance Co Ltd [1935] Ch 310, 318, per Crossman
J.

As in Twentieth Century Banking Corporation v Wilkinson [1977] Ch 99.
See Megarry & Wade’s Law of Real Property (6th ed 2000), 19-059.
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remains in possession. However, if the legal date for redemption were
postponed for a substantial period, the entry of a restriction might then be
considered an appropriate safeguard.” Similarly, if (say) the chargee’s
leasing powers were excluded, a restriction should be entered on the
register to record this fact.

Equitable charges

The Bill has nothing specific to say about equitable charges. A registered
proprietor may create them to the extent permitted by the general law under his
or her owner’s powers.” They may also arise in other ways, as where a creditor
obtains a charging order over the land of a registered proprietor.”

The fact that the Bill says nothing about such charges is important for one
specific reason. In the Consultative Document,” we recommended that the
statutory power” to create a lien over registered land by depositing the land
certificate as security should be abolished. Our reasoning was as follows. Such
charges operated by analogy with the mortgage by deposit of title deeds in
unregistered land. However, in United Bank of Kuwait Plc v Sahib,” the Court of
Appeal held that the basis for mortgages by deposit of title deeds was the
doctrine of part performance that had been abolished by the Law of Property
(Miscellaneous Provisions) Act 1989.” Such mortgages were only valid if they
complied with the formal requirements for contracts laid down in that Act. That
decision rendered obsolete the power to create a lien by the deposit of a land
certificate. All but one of those who responded to our recommendation in the
Consultative Document to abolish such liens agreed with it. The Bill therefore
contains nothing replicating the power.®

SUB-CHARGES AND THE POWERS OF THE SUB-CHARGEE

A sub-mortgage is a mortgage of a mortgage.” The effect of Clause 23(2) and
(3) of the Bill is that there is only one way in which a registered chargee can
create a legal sub-charge, namely the method specified in Clause 23(2)(b).” The

*In such a case, the chargee can always seek a sale before the date for redemption by an

application to the court under Law of Property Act 1925, s 91

37

Cl 23; above, para 4.6.

% Such a charge takes effect as “an equitable charge created by the debtor by writing under

his hand”: Charging Orders Act 1979, s 3(4).
Law Com No 254, paras 9.8%9.11.

39

40

Found in Land Registration Act 1925, s 66.
[1997] Ch 107; explained in Law Com No 254, para 9.9.

41

* Section 2.

“ The role of land certificates under Land Registration Act 1925 is very significantly

reduced under the Bill: see above, paras 6.23, 6.54; below, paras 9.88%9.91.
E L G Tyler, Fisher & Lightwood’s Law of Mortgage (10th ed 1988), p 272.
Cf the definition of “sub-charge” in Cl 129(1).

44

45
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chargee is thereby empowered “to charge at law with the payment of money
indebtedness secured by the registered charge”. In other words, what is actually
charged is the indebtedness secured by the registered charge. This power, which
iS unique to registered land, is derived from the present provisions of the Land
Registration Rules 1925 as to the creation of sub-charges.” A sub-chargee can, of
course, further sub-charge the indebtedness which its sub-charge secures.

Under the Bill, the registered proprietor of a sub-charge” has, in relation to the
property subject to the principal charge or to any intermediate charge, the same
powers as the sub-chargor.” This is also the position under the present law.

PRIORITIES

Priority of registered charges

In making provision for the priority of competing registered charges in the Bill,
we have attempted to meet three objectives¥

(1) the rule giving special effect to registered dispositions in relation to
priority, explained in Part V of this Report,” should apply except as stated
in (2);

(2) where there is more than one registered charge, the proprietors of those
charges should always be permitted to agree between themselves that the
order of priority should be different from that which would arise from the
application of the principle set out in (1);* and

(3) the priority of competing registered charges should in any event be
apparent from the register as it is now. >

" See r 163(1) which provides that “The proprietor of a charge or incumbrance may at any

time charge the mortgage debt with the payment of money in the same manner as the
proprietor of land can charge the land; and such charges are in these rules referred to as
sub-charges”. This does of course echo the power of a proprietor of a registered estate to
charge that estate with the payment of money at law which is, again, unique to registered
land: see above, para 7.2.

“"" The registered sub-chargee must be registered as the proprietor of the sub-charge and the

sub-charge must be entered in the register: see Cl 59(3).
* See CI 53.
* See Land Registration Rules 1925, r 163(2).
See Cl 29; above, para 5.6.

50

*'In the absence of a contractual agreement between the chargor and chargee, the former has

no right to insist on the order as to which successive mortgage debts are satisfied. It is
therefore open to chargees to alter the priorities inter se without the chargor’s consent:
Cheah v Equiticorp Finance Group Ltd [1992] 1 AC 472.

52

See Land Registration Act 1925, s 29, under which in the absence of any entry to the
contrary on the register, the priority of registered charges is determined not by the order
in which they are created but by the order in which they are registered.
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The effect of (1), so far as is relevant here, is that on registration, a registered
chargee will only take subject to a prior charge if it is either a registered charge or
the subject of a notice on the register.” If, for example¥a

(1) A contracts to lend money to B on the security of a charge over B’s
registered land and protects that estate contract by the entry of a notice
on the register;

(2) B then charges the land to C, who registers her charge;

(3) pursuant to the earlier contract, B executes the charge in favour of A
which is completed by registration;

A’s registered charge ought to take priority over C’s, even though C’s was
registered before A’s. A’s charge gives effect to a contract that was binding on
C.” However, notwithstanding that outcome, it follows from the principle stated
in paragraph 7.13(2) above, that A and C should be free to agree that C’s charge
should in fact take priority over A’s if they so wish.”

The Bill achieves the objectives set out in paragraph 7.13 by providing that
registered charges on the same registered estate are to be taken to rank as
between themselves in the order shown in the register.® The detail of how such
priority should be shown in the register as well as how applications for
registration of the priority of registered charges between themselves is left to be
stipulated in rules.” Those rules must, however, reflect the legal rules set out
above in paragraph 7.13(1) and (2). It should be noted that there are some
statutory charges which can override prior charges. The Bill makes special
provision for these and this is explained below.*

Registered sub-charges

The rules as to the priority of competing registered sub-charges are the same as
those for competing registered charges. The rule giving special effect to
registered dispositions of a registered charge in relation to priority® will apply,

% Cl 29(2)(a)(i).

* This is the same result as occurred in the analogous case with unregistered land: see

Williams v Burlington Investments Ltd (1977) 121 SJ 424 (HL). We consider that the same
result would probably be reached in registered land under the present law (because of the
power to make an entry to the contrary under Land Registration Act 1925, s 29), though
one very experienced respondent to the Consultative Document (who had been involved in
the Burlington case) thought otherwise. The Bill places the matter beyond doubt.

* When electronic conveyancing is introduced, such agreements may have no effect unless

registered: see Cl 93(6); below, para 13.83.
% Cl 48(1).

" ClI 48(2). The rules will be land registration rules and will be required to be laid before

Parliament only. see Cls 125, 129(1).
58

See para 7.39.
* See Cl 30; above, para 5.6.
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but it will be open to the sub-chargees to vary that priority by agreement. The
principles applicable to the recording of that priority on the register are the same
as those explained above in paragraph 7.15.%

Equitable charges

The Bill contains no specific provisions as to the priority of equitable charges.
They are subject to the basic rule, explained in Part V, by which the priority of an
interest affecting a registered estate or charge is not affected by a disposition of
the estate or charge.” It follows that the priority of competing equitable charges
will be determined by the date of their respective creations. As we explain in Part
X111, following the introduction of electronic conveyancing, rules will be made
which will have the effect that most interests in registered land will not be capable
of being created except by simultaneously registering them.*” When that happens,
the register will in fact be conclusive as to the priority of competing equitable
charges. This is because the date of registration and the date of creation of a
charge will necessarily coincide. This improvement is likely to be a particular
advantage in relation to competing equitable charges, where issues of priority are
not infrequent.

Tacking and further advances

Present law and practice

Under the doctrine of tacking, a mortgagee who has granted more than one
mortgage to the borrower may sometimes gain the same priority for a later
charge as it has for the earlier one, by effectively amalgamating them. The typical
case of tacking is where a bank takes a charge to secure an overdraft as it stands
from time to time. Every increase in that overdraft is a fresh advance by the bank
and, in effect, a new charge for the additional sum advanced. The borrower may,
of course, enter into other secured borrowing arrangements after the charge to
the bank is executed. Ideally, the bank (“Lender 1) would wish its charge for
further advances to have priority over any such second charge by Lender 2.
However, the circumstances in which Lender 1 can achieve that are now
comparatively limited, as we explain below. In general, what Lender 1 now wishes
to ensure therefore, is that it is alerted to the creation of any second charge,
because once registered, the second charge will normally take priority over any
further advances made thereafter by Lender 1.

The fundamental rule in relation to tacking at common law is that a first
mortgagee, whose mortgage covers both what is due and further advances,
cannot claim priority for those further advances over the mortgage of a second
mortgagee, of whose mortgage he has notice when he made the further

" CI 48 applies to the ranking of both registered charges on the same estate and registered

charges on the same registered charge.

Cl 28; above, para 5.5.

61

62

See CI 93; below, paras 13.74 and following.
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advances.” As regards unregistered land, the Law of Property Act 1925 lays down
the only permitted circumstances in which a right to make further advances
ranks in priority to a subsequent mortgagee.” Except in these circumstances the
right to tack further advances has been abolished.” These provisions do not apply
to registered land,” and the Land Registration Act 1925 makes express provision
in relation to tacking.67 However, it does not abolish the common law rules. The
ironic result is that the fundamental notice-based rule set out above continues to
apply to registered land.* Furthermore, as we discovered from our inquiries,
most chargees of registered land still operate on the basis of the common law rule
(as they are entitled to do) rather than in accordance with the provisions of the
Land Registration Act 1925.%

Section 30(1) of the Land Registration Act 1925 provides that—

When a registered charge is made for securing further advances, the
registrar shall, before making any entry on the register which would
prejudicially affect the priority of any further charge thereunder, give
to the proprietor of the charge at his registered address, notice by
registered post of the intended entry, and the proprietor of the charge
shall not, in respect of any further advance, be affected by such entry
unless the advance is made after the date when the notice ought to
have been received in due course of post.

The purpose of this provision is, therefore, to ensure that the lender is alerted to
the intended charge and can decline to make further advances thereafter.

Section 30(1) does not depend upon Lender 1 actually having notice of the
creation of charge in favour of Lender 2. It effectively deems him to know of that
charge once he ought to have done so if the post had been delivered on time. It
follows, therefore, that there may be cases in which Lender 1 may continue to
make further advances oblivious of the existence of the charge in favour of
Lender 2. In such circumstances, these advances will not have priority over but
will be subject to the charge in favour of Lender 2. Accordingly, section 30(2)
makes provision for the payment of indemnity where a notice under section

63

Hopkinson v Rolt (1861) 9 HLC 514; 11 ER 829.

64

Law of Property Act 1925, s 94(1) lists three: (a) by arrangement with subsequent
mortgagees; (b) where the prior mortgagee had no notice of any subsequent mortgages at
the time when the further advances were made by him; and (c) regardless of notice, where
the mortgage imposes an obligation on the prior mortgagee to make such further
advances.

65

It is abolished by Law of Property Act 1925, s 94(3).
Law of Property Act 1925, s 94(4).

66

®" Section 30, explained below, paras 7.20 and following.

*® As we have explained above, in paragraphs 5.16 and following, notice is normally

irrelevant to the priority of interest in registered land.

69

See below, para 7.25.
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30(1) is not served properly as a result of some failure by the registrar or the post
office, and Lender 1 suffers loss as a result.

It sometimes happens that a lender not only agrees to permit further borrowing
by the borrower (as with an overdraft arrangement) but is contractually obliged to
lend money to the borrower. For example, a bank might undertake to advance
money in a series of instalments, secured on the borrower’s land, to finance (say)
some development. Section 30(3) of the Land Registration Act 1925 provides
that—

Where the proprietor of a charge is under an obligation, noted on the
register, to make a further advance,” a subsequent registered charge
shall take effect subject to any further advance made pursuant to the
obligation.

There is one drawback with this provision. It appears only to protect Lender 1
against a subsequent registered charge and not, say, a later equitable charge.™

As we have indicated above,” these provisions are not much employed. Although
at the time of the Consultative Document, we suspected this was the case, we
were uncertain as to exactly what practice lenders were employing in relation to
further advances secured on registered land. Our proposals in the Consultative
Document were restricted to some suggestions for improvements in the drafting
of the provisions.” In preparing Instructions for the present Bill, we explored
some more radical options in relation to further advances. To test these, we had
very informative and constructive discussions with representatives of the lending
industry,” whose extensive and generous assistance we gratefully acknowledge.

They were able to inform us as to their current practice, which is generally as
follows. Where there is a prior charge, Lender 2 sends written notice of its charge
to Lender 1, and Lender 1 then treats that notice as determinative of priority.
After receipt of that notice, Lender 1 will treat any further advances made by
itself as subject to the charge of Lender 2, unless it is under an obligation to
make that further advance. In this way, even if Lender 2 fails to submit its charge
to HM Land Registry for registration,” it secures priority over any further
advance by Lender 1.

70

For the noting of the obligation, see Land Registration Rules 1925, r 139A.

71

See Law Com No 254, para 7.9, referring to Transfer of Land ¥ Land Mortgages (1991)
Law Com No 204, para 9.5.

72

See para 7.19.
" Law Com No 254, paras 7.7%7.9.

™ We particularly wish to record our thanks to Fiona Hoyle and Sharanjit Dosanjh of the

Council of Mortgage Lenders, John Thirlwell of the British Bankers’ Association, Hilary
Plattern of the Finance & Leasing Association, Stephen Garratt-Frost of HSBC Holdings
Plc, and David Bowden of The Woolwich. We also received helpful information from
others in the lending industry.

™ Whether as a registered charge (if legal) or by way of the entry of a notice (if equitable).
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It will be noted that it is Lender 2 3% and not HM Land Registry under the
provisions of section 30(1) of the Land Registration Act 1925™ ¥ that serves
notice on Lender 1. The legal basis for the current practice would therefore
appear to be the old common law principles on tacking further advances, which,
as we have indicated, still apply to registered land.” There are sound practical
reasons why lenders prefer to rely on the common law rather than on section
30(1) of the Land Registration Act 1925. As we have explained, under section
30(1), only the registrar can serve notice on the proprietor of the charge for
securing further advances. This means that second chargees have no control over
the date on which the statutory notice is issued by the registrar. In practice, HM
Land Registry can only send a notice to Lender 1 when it has approved the
making of the entry of the second charge on the register. There are cases when
this approval cannot be given for some considerable time. Whilst this may arise
from shortcomings in the application for registration of the second charge, there
are also cases where Lender 2 is in no way to blame for the delay. We have
therefore concluded that little purpose would be served by the retention of
section 30(1) of the Land Registration Act 1925 and that it seems preferable to
give statutory form to the practice of lenders.

The representatives of the primary lenders 3% those that tend to lend on first
mortgage ¥ expressed themselves content with the present practice, set out
above in paragraph 7.24, and agreed with the conclusion that it should be given
statutory form. However, those who represented the secondary lending market,
particularly those lenders who lent on the security of second or subsequent
charges that were regulated by the Consumer Credit Act 1974, took a very
different view. It transpired that the reason for their concern did not lie with the
actual mechanism of notification that we explained in paragraph 7.24. It was
because of a widespread practice of primary lenders by which a chargor is
required to enter into a covenant with Lender 1 not to borrow further sums on
the security of the property charged by the first charge without the prior consent
of Lender 1. At present, such agreements are commonly protected by the entry
of a restriction on the register on the application of the chargor. To the best of
our knowledge, neither the efficacy nor the effect of such agreements has ever
been tested in the courts. In particular it is unclear whether%

(1) they create proprietary rights and if so, of what kind;” and

® See above, para 7.20.

""" See above, para 7.19.

® There are circumstances in which it could be material whether any right created by such

an agreement is proprietary or not, as where a second charge is created in ignorance of the
restriction and is then not registered because of it. There is an argument that such an
agreement might create a restrictive covenant by analogy with a tying covenant. It is well-
established that a tying covenant by (for example) a mortgagor-publican not to buy beer
other than from his or her mortgagee-brewer is a restrictive covenant capable of binding
third parties: see John Brothers Abergarw Brewery Co v Holmes [1900] 1 Ch 188; Regent Oil
Co Ltd v Gregory (Hatch End) Ltd [1966] Ch 402, 433. However, against this, there is a
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(2) they are open to challenge on the grounds of their anti-competitive
nature.”

It became apparent from our discussions with representatives of the lending
industry that they were expecting us to resolve the conflict of opinion over the
validity and effect of such agreements in the Bill. However, not only would this
be inappropriate,” but it would lie outside the scope of a Land Registration Bill.
The position of the Law Commission and HM Land Registry on this issue must
be one of scrupulous neutrality as between the primary and secondary lenders. It
will remain the practice of HM Land Registry to accept applications for the entry
of restrictions in relation to such agreements unless and until their validity is
successfully challenged in the courts. As regards the Bill, we consider that we
should adopt a similarly neutral approach to the tacking of further advances.

The provisions of the Bill

Clause 49 sets out four circumstances in which the proprietor of a registered
charge may secure further advances so that they have priority over any
subsequent charge of whatever kind.* No other means are permitted.” Of these
four circumstances, only the last is novel.

FURTHER ADVANCES MADE WITH THE AGREEMENT OF SUBSEQUENT CHARGEES

First, the proprietor of a registered charge may make further advances on the
security of its charge that will rank in priority to subsequent charges if the
subsequent chargees agree.” That does no more than reflect the general rule that
the priority of charges can always be adjusted by agreement between the parties.”

FURTHER ADVANCES WHERE THE PRIOR CHARGEE HAS NOT RECEIVED NOTICE OF
THE SUBSEQUENT CHARGE

We have explained above that the present practice under section 30(1) of the
Land Registration Act 1925, by which the registrar serves notice of the second
charge on Lender 1, is not much used and is, in any event, unsatisfactory.85 Itis

respectable argument that a covenant not to borrow without consent is not a restrictive
covenant because it does not restrict the user of the land but merely its disposition.

® At first sight they would appear to be. However, we should record that we have received

correspondence in which the contrary was strongly argued.

It would not be a measure for the reform of property law as such and would undoubtedly

raise difficult competitiveness issues that lie outside our expertise.

81

For the meaning of “charge” under the Bill, see Cl 129(1); above, para 7.5.
2 Cl 49(6).
® Ibid.

84

See above, para 7.13(2). Cf Law of Property Act 1925, s 94(1)(a), which expressly so
provides in relation to unregistered land. When electronic conveyancing is introduced, such
agreements may have no effect unless registered: see Cl 93(6); below, para 13.83.

85

See para 7.25.
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not therefore replicated in the Bill. Instead the Bill gives statutory effect to the
present practice of lenders, that is based on the common law. It provides that the
proprietor of a registered charge may make further advances on the security of
its charge that will rank in priority to a subsequent charge if he has not received
from Lender 2 notice of the creation of that subsequent charge.® The Bill also
provides that notice of this kind is to be treated as received at the time when, in
accordance with rules, it ought to have been received.” This means that provision
can be made as to when notice served by (for example) first class post, by fax or
by e-mail is to be taken to be received.” There will of course be no payment of
indemnity if notice is not in fact received and a further advance is made in
ignorance of the second charge. This is the position under the present law when
Lender 2 notifies Lender 1 of its charge.” It is anticipated that, when electronic
conveyancing is introduced, it may be possible for Lender 2 to notify Lender 1
simultaneously with the execution of the charge and its registration.

WHERE THERE IS AN OBLIGATION TO MAKE A FURTHER ADVANCE

Thirdly, the proprietor of a registered charge may make further advances on the
security of its charge that will rank in priority to a subsequent charge if the
advance was made in pursuance of an obligation and that obligation was entered
in the register at the time of the creation of the subsequent charge in accordance
with rules.® This replicates the effect of section 30(3) of the Land Registration
Act 1925, except that it applies in respect of any subsequent charge and not
merely a registered charge.”

FURTHER ADVANCES UP TO A MAXIMUM AMOUNT

The fourth means by which further advances may be secured is new.” The
proprietor of a registered charge may make further advances on the security of
its charge that will rank in priority to a subsequent charge if the parties to the
charge have agreed a maximum amount for which the charge is security and, at

% Cl 49(0).
¥ Cl 49(2).

88

Cf Schedule 10, para 5; below, para 17.9, which provides that the form, content and
service of notices which fall to be given under the Bill are a matter for rules, and makes
provision about matters such as when service is to be regarded as having taken place.

89

Under Land Registration Act 1925, s 30(2), it is only where the registrar fails to serve
notice under s 30(1) or the notice is lost in the post, that there is any liability to pay
indemnity to Lender 1, if it suffers loss in consequence.

% Cl 49(3).

91

See above, para 7.28. For this shortcoming in Land Registration Act 1925, s 30(3), see
above, para 7.22.

2 Although we know of no authority in point, we have assumed that the result that it achieves

cannot be achieved under the present law.
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the time of the creation of the subsequent charge, the agreement was entered in
the register in accordance with rules.”

The manner in which this method will work can best be illustrated by an
example.

X charges her land to Y to secure an overdraft up to a maximum
figure of £100,000. A note is made on the register to this effect. At a
time when X is indebted to Y for £50,000, X creates a second charge
in favour of Z for the sum of £50,000. X then borrows a further
£20,000 from Y. As regards the sum of £20,000 borrowed by X from
Y, Y’s charge takes priority over Z’s because it is within the maximum
amount for which it is security.

The maximum sum is necessarily an inclusive sum that must include all
principal, interests and costs due under the mortgage. It will not include the
costs of enforcing the security which are additional but which the mortgagee is
entitled nonetheless to deduct from the proceeds of sale.* Once the maximum
sum was reached, in order to secure any advances above that ceiling, the parties
would either have to create a new charge or increase the maximum sum for
which the charge was security. If a further charge had been created and
registered in the interim, it would necessarily take priority over the new charge or
for the additional sums secured under the original charge.

The justification for having a charge that secures a maximum security sum is that
any intending Lender 2 will know from the amount of the security sum what the
maximum liability of the borrower will be under the charge (apart from the costs
of enforcement, the likely magnitude of which lenders can generally assess). This
enables Lender 2 to make a better evaluation as to whether the property is good
security for the proposed second charge. This form of charge will therefore be
advantageous to secondary lenders. Representatives of the primary lenders have
objected to this new form of charge.” They point to the difficulty of fixing a
maximum sum in advance to cover (for example) a charge to secure an
overdrawn current account. Lenders would tend to fix the maximum sum at a
much higher level than the likely borrowings might appear to warrant to be sure
that they were adequately secured. However, while acknowledging these
difficulties, there might be forms of lending for which this form of charge is ideal.
An example might be where a development is to be funded by a series of agreed
advances secured on the land to be developed. In such a case it might well be
possible to calculate the maximum potential liabilities with some accuracy at the
outset. We understand that this form of securing further advances is used in
certain other countries, such as Sweden. We would stress that this fourth method

% Cl 49(4).

94

Cf Law of Property Act 1925, s 105 (the mortgagee is entitled to apply the proceeds of
sale in payment of costs, charges and expenses properly incurred as incident to the sale or
attempted sale).

% The representatives of the secondary lending industry took the opposite view.
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of securing further advances is no more than an option. No lender is forced to
adopt it and it has the considerable merit of simplicity.

There may be types of secured lending for which this new form of registered
charge should not be available at all, or only subject to specified conditions.*
Provision can be made to this effect by rules made under the Bill.*

Statutory charges

There are numerous charges that are imposed on land by statute. For the most
part, no special rules are required to deal with the priority of such charges over
registered land as against other charges. They are subject to the normal rules of
priority inter se® and as to further advances that we have explained in this Part. In
two cases, however, special provision is required. We explain these below. *

Types of statutory charge

We have examined a number of provisions which permit or require the creation
of statutory charges, though we would certainly not claim to have discovered all
of them by any means. However, as might be expected, such charges fall into two
main categories, namely¥a

(1) those which make express provision as to the priority of the charge in
relation to any other charges, namely%

(a) those which provide that the statutory charge is to have priority
over existing charges (though in practice this is not often insisted
upon);** and

(b) those which state that the charge is to take subject to certain
specified prior charges or have a particular priority;** and

(2) those which say nothing at all about such priority.'*

" One possible example % and it should be emphasised that this is only a possible example

given by way of illustration % might be a regulated agreement secured by a land mortgage
under the Consumer Credit Act 1974.

" Cl 49(5).

*  Some statutory charges can be registered as registered charges. As such they are subject to

the rules of priority explained above, paras 7.13 and following. Other charges are subject
to the usual rule of priority that is determined by the date of their creation: see above, para
7.17.

99

See paras 7.39 and 7.42 respectively.

100

The only two examples of which we are aware are Legal Aid Act 1988, s 16(6), and Access
to Justice Act 1999, s 10(7) (which, when it is brought into force, will replace s 16(6) of
the 1988 Act).

" Such as Housing Act 1985, ss 36, 156; Agricultural Holdings Act 1986, s 87(6); Housing
Act 1988, Schedule 11, para 2; Housing Act 1996, s 12.
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By far the most important form of statutory charges in terms of the numbers that
are made are charging orders,"® which come within (2).

Overriding statutory charges

Where a statutory charge has, according to its terms, priority over any pre-
existing charge or charges (the situation in paragraph 7.38(1)(a) above), it creates
obvious risks for those pre-existing chargees. They may, for example, make
further advances to the chargor, oblivious of the fact that the security for any
such advance may have been eroded or extinguished because of the statutory
charge. As that statutory charge has overriding priority, the chargee is under no
obligation to notify existing chargees. The Bill includes two provisions that will
go some way to alleviate this problem.

First, on the registration of a statutory charge that overrides an existing charge
that is entered on the register or is protected by a restriction’® or caution,'” the
registrar is under a duty to give notice about the creation of that charge to such
persons as rules provide'™ % who will, of course, be those having some form of
charge or sub-charge over the registered land. This is an important new duty and
will, it is hoped, meet a concern that has been expressed to us by the lending
industry. Secondly, indemnity is payable for any loss suffered as a result of a
failure by the registrar to perform this duty. **

The effect of overriding statutory charges is by no means certain. In particular, it
is unclear whether such charges do in fact take priority over existing charges.'”
This is recognised by the Land Registration Rules 1925, which deliberately leave
the matter for determination on an ad hoc basis.'” The resolution of these

102

Such as Landlord and Tenant Act 1927, Schedule 1; Health and Social Services and Social
Security Adjudications Act 1983, s 22; Housing Act 1985, Schedule 10, para 7,
Environmental Protection Act 1990, s 78P; Housing Grants, Construction and
Regeneration Act 1996, s 88.

Whether made under the Charging Orders Act 1979, or under other statutes that impose
charging orders, such as Solicitors Act 1974, s 73; Highways Act 1980, s 212; Criminal
Justice Act 1988, s 78; Child Support Act 1991, s 36; Local Government (Finance) Act
1992, Schedule 4, para 11; Drug Trafficking Act 1994, s 27.

' As in the case of a charging order over a beneficial interest under a trust of land affecting

the property: see Cl 42(1)(c), (4); above, para 6.43.

% Although cautions are prospectively abolished by the Bill, existing cautions will remain on

the register: see Schedulel2, para 2(3).
 Cl 50.
" Schedule 8, para 1(1)(h); see below, para 10.38.

" If they do, questions may arise as to their compatibility with Article 1 of the First Protocol

of the European Convention on Human Rights (protection of property). For Article 1 of
the First Protocol, see below, para 8.89.

109

See rr 157, 158. Under r 158, the issue of priority is to be resolved by the registrar “if and
when it becomes important”. In Brickdale & Stewart-Wallace’s Land Registration Act, 1925
(4th ed 1939), p 404, it is stated in relation to r 158, that “the reason for thus postponing
the question of priority appears to be that the charges referred to are often of
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uncertainties necessarily lies outside the scope of the present Bill and restricts
what can be done in relation to them. It is therefore likely that rules made under
the Bill will follow the present model and will adopt a similar ad hoc approach, at
least until such time as the status of such charges receives judicial clarification.

Charges which are local land charges

Local land charges take effect as overriding interests and are, therefore, binding
on any disponee of registered land."® Such charges are normally registered in the
local land charges register kept by the relevant local authority. Some local land
charges are charges on land to secure the payment of money. These include—

(1) a charge by a street works authority for the cost of executing street
works; " and

(2) acharge to recover expenses incurred by a local authority because of non-
compliance with a repair notice."”

Although such charges are binding on disponees as overriding interests, they are
not presently enforceable as charges unless registered as registered charges.™ In
the Consultative Document, we recommended that this rule should continue,™
and most of those who responded on the point agreed. As we have explained
above, the proprietor of a registered charge has the powers of a legal mortgagee.*”
In principle, under a land registration system, it is desirable that, if any person
has dispositive powers over registered land, that fact should be apparent on the
face of the register."® The Bill therefore provides that a charge over registered
land which is a local land charge may only be realised if the title to the charge is
registered.™’

MISCELLANEOUS
Application of proceeds of sale

A mortgagee who exercises its power of sale holds the proceeds of sale in trust
and is required to apply them in discharge of%

(1) anyincumbrance having priority over his charge;

comparatively small importance, and are nearly always terminable, while the questions
arising on the construction of the statutes present considerable difficulty”. The same is true
62 years later.

See Schedule 3, para 6; below, paras 8.29, 8.48.
Highways Act 1980, s 212.

Housing Act 1985, s 193; Schedule 10.

See Land Registration Act 1925, s 70(2)(i).
Law Com No 254, para 5.83.

110
111
112
113
114

115

See para 7.3.
See Law Com No 254, para 5.82.
Cl 55. See above, para 4.29.

116

117
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(2) the costs of the sale; and
(3) the moneys due to him under the charge."*

The residue is held in trust for and must be paid to “the person entitled to the
mortgaged property”™® which may, of course, be a subsequent chargee. Where
title is unregistered, it is clear that the mortgagee holds the surplus on trust for
any subsequent mortgagee of whose mortgage it has notice, actual, constructive
or imputed.” Puisne mortgages of unregistered land, although legal, are
registrable as land charges.”™ As the registration of a land charge constitutes
actual notice of that charge,”” a mortgagee of unregistered land having a surplus
in his hands will in practice search the land charges register to ascertain if there
are any subsequent chargees. The position in relation to registered land is not
presently so clear. Registration does not constitute notice and the chargee should
presumably pay any surplus to the chargor unless it has been notified of the
existence of a subsequent charge.” As we have explained,” one the goals of the
Bill is to try to make the register as complete a record of title as possible. It is
consistent with that goal that a chargee should look to the register to ascertain
whether there are any other chargees before it pays over any surplus after sale to
the chargor, particularly as a search of the register is a quick, simple and cheap
procedure. The Bill therefore provides that as regards the chargee’s duties in
relation to the proceeds of sale of registered land, “a person shall be taken to have
notice of anything in the register”.” The chargee must, therefore, search the
register before paying over any surplus in its hands.

Consolidation

Consolidation has been described as “the right of a person in whom two or more
mortgages are vested to refuse to allow one mortgage to be redeemed unless the
other or others are also redeemed”.”® The standard mortgage terms of many
lending institutions make provision by which the chargor shall not be entitled to
redeem a charge without at the same time redeeming every other security on any

other property for the time being charged to the chargee.

118

Law of Property Act 1925, s 105.

“° Ibid. Interpreted literally, this would mean the buyer. The phrase does, of course, mean the

person who was entitled to the mortgaged property immediately before it was sold. See
Megarry & Wade’s Law of Real Property (6th edition 2000), 19-06