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principles are played out in practice. Each chapter addresses a topical 
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  Foreword     

 It is a great pleasure to introduce this volume edited by Elias 
Mossialos, Govin Permanand, Rita Baeten and Tamara Hervey. It 
is a volume which continues the success of two earlier books com-
missioned by the Belgian government and published by Peter Lang 
Publishing Group in 2002.  1   The topic of this contribution is a crucial 
one. Indeed, one can hardly imagine a subject closer to the lives of 
European Union (EU) citizens than an exploration of how EU law 
and policy has infl uenced, and will continue to infl uence, the health 
systems of the 27 Member States. This two-dimensional perspective 
means that this work will certainly be studied with great interest by 
all concerned with the functioning of the EU as well as by those want-
ing to discover more about national health systems. 

 In principle, in light of Article 152 of the EC Treaty, national author-
ities are solely responsible for health care. Yet, though the Member 
States are free to decide how to deliver and organize health services, 
they must do so in compliance with other aspects of the Treaty, in 
particular with the fundamental freedoms and elements of compe-
tition law. Put differently, national health systems are not enclaves 
of national sovereignty insulated from European market integration. 
While EU legislators may not regulate health care as a means of pro-
moting social cohesion, they may, however, enact legislation relating 
to those aspects affecting the establishment and functioning of the 
internal market. Given that national health systems are deeply rooted 
in social solidarity and welfare, the “constitutional asymmetry” (to 
borrow the term used by Fritz Scharpf) laid down in the Treaty gives 
rise to important tensions. 

  1     Mossialos, Elias and McKee, Martin (2002)  The infl uence of EU law on the 
social character of health care systems . P.I.E. – Peter Lang, Brussels; and 
McKee, M and Mossialos, Elias and Baeten, R (2002)  The impact of EU law 
on health care systems . Peter Lang Publishers, Brussels.  
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 Outside the framework of the internal market, not only is EU 
 legislative action to promote social protection founded on a weak 
Treaty basis, but it is also hard to achieve politically. Taking the view 
that the Europeanization of health care might be excessively mar-
ket driven, the Member States fear that transferring too much power 
to the EU would amount to losing control over welfare entitlements. 
Besides, due to the large diversity among the different national (and 
regional) health systems, the signifi cant economic differences among 
the Member States, and citizens’ national allegiances, reaching an EU 
agreement more ambitious than adopting general guidelines seems a 
challenging endeavour. Accordingly, it is not surprising that a pol-
itical deadlock has forced the European Court of Justice (ECJ) to 
step forward by incorporating social protection considerations when 
evaluating the validity of limitations on market integration. However, 
in spite of its best efforts to reconcile the fundamental freedoms and 
competition provisions with social solidarity, the ECJ may only pro-
vide partial answers on a case-by-case basis. Additionally, the ECJ 
must respect the constitutional settings put in place by the EC Treaty. 
As a consequence, its capacity to enhance social cohesion at the 
expense of market integration is somewhat limited. 

 These constitutional and political restrictions imposed on the 
“ méthode communautaire ” have given rise to alternative modes of 
governance at EU level, which are friendlier towards the aspirations 
of a Social Europe. For instance, the creation of EU agencies, such 
as the European Medicines Agency (EMEA) or the European Food 
Safety Authority (EFSA), and the adoption of soft law have contrib-
uted to bringing clarity into the realm of health care. Because they are 
less hierarchical, not legally binding, and less focused on attaining 
uniformity, these new modes of governance encourage the Member 
States to engage in a constructive dialogue. They are not, however, 
free from shortcomings. Doubts may arise regarding the normative 
effectiveness of sharing information, dissemination of best practices, 
and mutual learning by monitoring. Likewise, these alternatives may 
not suffi ce to reduce drastically the economic and political differences 
between the Member States. Most importantly, these new modes of 
governance appear to bypass traditional accountability checks which 
are responsible for ensuring democratic legitimacy. 

 As a result, when looking at the interaction between the EU and 
national health systems, the picture that then emerges is that of a 
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complex patchwork composed of legislation, case-law, differing policy 
approaches and priorities, and new modes of governance. Additionally, 
this complexity is further intensifi ed by the current trend towards 
liberalizing health care as a response to rising costs, greater expec-
tations from civil society, and changes in the population pyramid. 
Indeed, in the domain of health care there is currently no clear-cut 
division between activities reserved to the public sphere and activities 
governed by the market: the vertical (EU versus Member States) and 
horizontal (regulation versus market) dimensions of national health 
systems thus become more intertwined. 

 In a multidisciplinary approach that refl ects the operation and gov-
ernance of national health systems in the EU, this book provides an 
up-to-date, thorough and innovative insight into how political actors, 
courts and stakeholders have coped with the challenges of the internal 
market and social solidarity trade-offs. Owing to the quality of the 
contributors, this volume offers a critical assessment throughout its 
15 chapters which clearly illuminates the virtues and vices of the deci-
sions taken by the EU from both policy and legal angles. Legal argu-
ments are placed in a historical, factual and political context that 
enables the reader to better understand how law is infl uenced by pol-
itics and vice versa. Very much appreciated is the special attention 
paid to future developments and proposed strategies to improve the 
current situation. 

 On all accounts, legal and policy scholars and practitioners will 
benefi t from this book. 

    Koen   Lenaerts  
  Professor of European Law, Institute for European Law, 

Katholieke Universiteit Leuven 
 Judge of the Court of Justice of the 

European Communities         
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