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Fundamentals of Preemption

Preemption is a powerful legal doctrine with sweeping consequences for 

public health. This fact sheet explains how preemption works and how to spot 

preemption in a proposed law, so that advocates can participate in policy 

discussions when preemption is on the table. 

What Is Preemption?
Preemption is a legal doctrine that provides that a higher level of government 
may limit, or even eliminate, the power of a lower level of government to 
regulate a certain issue. Under the U.S. Constitution’s “Supremacy Clause,” 
federal law governs over state or local law. So, if a state or local law conflicts 
with a federal law, the federal law trumps the lower-level law. Similarly, if a city 
council, local board of health, or other local government entity passes a law that 
conflicts with a state law, the state law generally prevails.1 

For example, imagine that a state has a law requiring motorcycle riders to 
wear helmets. Could a town in that state pass an ordinance that prohibits the 
wearing of motorcycle helmets? Theoretically it could, but the ordinance would 
not be enforceable because motorcyclists would not be able to comply with both 
laws at the same time. The state law would prevail over, or preempt, the local 
law. But what if a town passed a law requiring motorcyclists to wear not only 
helmets, but also specially constructed leather jackets to protect their spines in 
case of an accident? Would this law be preempted by the state law? The answer 
likely depends on at least two things: 1) the relationship between local and state 
governments under that state’s constitution, and 2) the wording of the state law, 
including the presence or absence of an explicit preemption clause. 
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Types of Preemption
There are several forms of preemption, but at its most basic preemption is either express or implied.2 

Express Preemption: When Preemptive Intent Is Stated Outright

“Express preemption” occurs when a law explicitly states whether it is meant to preempt a lower-level 
lawmaking authority. Preemptive intent can be phrased in a variety of ways, and the way it is worded 
can have a significant impact on a law’s scope and effect. For example, the hypothetical state helmet 
law described earlier would expressly preempt the town’s authority to regulate motorcyclists’ safety gear 
(including specially padded leather jackets) if it contained the following language:

No unit of local government shall impose requirements on motorcyclists to wear safety gear.

If, however, the phrase “that conflict with state law” were added after the word “requirements,” then the 
impact of the law could be quite different. Much would depend on how a court interpreted the word 
“conflict.” Some judges might hold that the added phrase preserves local authority at least to pass laws 
that are identical or nearly identical to state law. (Why would that matter if there’s already a state law? 
Because local governments can enforce local laws.) But a local law that is quite different from the state 
law – like one requiring motorcyclists to wear padded leather jackets – would still be preempted. 

In other courts, however, the new phrase might permit local governments to impose regulations that 
go beyond state law, as long as motorcyclists could comply with both the state and local laws at the same 
time.3 In these courts, the local law requiring motorcyclists to wear padded leather jackets would not be 
preempted. 

The most problematic form of preemption is when the higher level of government chooses not to enact 
any regulations in a particular field but still forbids lower levels of governments from doing so, leaving a 
regulatory void. Some refer to this type of preemption as “null preemption.”4 

Recently, several states have created regulatory voids by enacting laws that preempt cities and counties 
from passing certain types of laws to address obesity, often in direct response to innovative public 
health initiatives adopted elsewhere in the United States. For example, in 2013, the Mississippi 
Legislature enacted a law that, in part, prohibits cities and counties from passing any laws that:

•	Prohibit	a	restaurant	or	food	store	from	using	incentives	like	giving	away	toys	to	sell	unhealthy	
food;

•	Require	restaurants	or	other	food	retailers	to	disclose	nutritional	information	to	consumers;	or
•	Restrict	the	portion	sizes	of	food	or	nonalcoholic	beverages.5

While the law prohibits cities and counties from regulating these fields, the law sets no statewide 
standard.6 As a result, no Mississippi community may pass these types of laws to address obesity. A 
similar law has been adopted by the Wisconsin legislature as an amendment to the biennial budget,7 
and in Ohio a comparable law was enacted but struck down because it violated the state’s constitution.8 

To understand the full impact of a law or proposed law, it is essential to review the law’s language 
thoroughly to determine if it includes an expressly preemptive provision and, if it does, how that 
particular state’s courts are likely to interpret the provision. 

Implied Preemption: When Preemptive Intent Is Implied by Context

In some cases, a federal or state law may be found to invalidate other, lower-level laws even though it 
does not include any explicit preemptive language. This kind of preemption is called implied preemption. 
Implied preemption can be hard to spot in advance. Even courts frequently have trouble deciding 
whether implied preemption is present in a particular law. 

In determining whether a law impliedly preempts another law, courts generally consider the following 
kinds of questions: Does the lower-level law interfere with the goal of the higher-level law? Does the 
lower-level law prohibit something that the higher-level law expressly permits, or permit something 
that the higher-level law prohibits? Does the higher-level law so comprehensively regulate the issue that 
there is nothing left for a lower level of government to regulate? 
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If a proposed state or federal law could be interpreted to impliedly preempt local authority, advocates 
might seek to have a “no implied preemption” clause inserted into the proposed law. This is a clause 
that states that the law should not be interpreted to impliedly preempt other laws and that any 
preemptive intent must be expressly articulated. 

In general, it is important to understand the legal landscape the proposed law fits into. Armed with 
this knowledge, advocates can more effectively influence how a law is drafted and take measures to 
minimize the likelihood that a court will find that there is preemption. 

Degrees of Preemption
Preemption can be broad or narrow, depending on how a law is worded. For example, state or local 
governments may be preempted from passing or enforcing any laws or regulations on an issue, or just 
laws affecting some parts of an issue. They may be preempted from passing laws that are not identical to 
the higher level of law, or only from passing laws that are less protective than the higher level of law. 

Floor Preemption

The mildest form of preemption—“floor preemption”—is arguably not preemption at 
all. Floor preemption refers to a situation where the higher level of government passes 
a law that establishes a minimum set of requirements and expressly allows lower levels 
of government to pass or enforce laws that impose more rigorous requirements. A state 
agency rule relating to childcare licensing that includes the language “these rules do 
not preempt more stringent local regulation or requirements”9 is an example of floor 
preemption.

For local public health advocates, floor preemption is often desirable because it establishes 
a minimum statewide or federal standard and still leaves local governments free to pursue 
even better public health protections. On the other hand, if a law doesn’t clearly permit 
further regulation by lower levels of government, is silent about preemption, or uses 
ambiguous language, there is a risk that the law could imply state or federal preemption of 
local regulation. 

The statement about not preempting more stringent local laws needs to be explicit. For 
example, a common tobacco industry tactic for challenging local smokefree workplace 
laws has been to argue that these laws are impliedly preempted by state tobacco-related laws. If laws 
like state indoor clean air laws or laws that prohibit youth access to tobacco products do not include 
explicit language allowing for more stringent regulations, tobacco companies often claim they preempt 
local smokefree workplace laws, simply because these laws also deal with tobacco products.10

Ceiling Preemption

The form of preemption that causes the most concern for state officials and advocates working on 
public health and consumer protection issues is “ceiling” preemption. This is what most people mean 
when they talk about preemption.11 Ceiling preemption prohibits lower levels of government from 
requiring anything more than or different from what the higher-level law requires. For example, the 
federal law setting warning labels on cigarette packages expressly prohibits states from imposing 
additional warnings.12 It is ceiling preemption that has hobbled the nation’s state and local public 
health authority and can result in the type of regulatory vacuum described earlier. 

Conclusion
Preemption is a powerful doctrine that can have sweeping and long-term consequences. Advocates 
need to know how preemption works and to be able to spot potential preemption in a proposed law so 
they can determine how to respond in a way that will further public health.

“Floor” preemption 
establishes a minimum 
standard. 

“Ceiling” preemption 
prohibits local 
governments from 
requiring anything 
more or different.
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Additional Resources:
The	following	companion	resources	are	available	at	www.changelabsolutions.org:	

•	The Consequences of Preemption for Public Health Advocacy
•	Preemption by Any Other Name
•	Negotiating Preemption: Strategies and Questions to Consider
•	Preemption: What It Is, How It Works, and Why It Matters for Public Health. 
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Public Health, 99(1799): 2009.
Pomeranz JL and Brownell KD. Legal and Public Health Considerations Affecting the Success, Reach, and 
Impact of Menu-Labeling Laws. American Journal of Public Health, 98(1578): 2008.
Rutkow L et al. Preemption and the Obesity Epidemic: State and Local Menu Labeling Laws and the 
Nutrition Labeling and Education Act. Journal of Law Medicine & Ethics, 36(772): 2008.
Diller P. Intrastate Preemption. 87 Boston University Law Review, 1113, 1124-25 (2007).
Mosher JF. “Alcohol Issues: The Perils of Preemption.” American Medical Association (Pamela Glenn ed.) 
2001. Available at: www.alcoholpolicymd.com/pdf/Policy_Perils.pdf.
Center for Gun Policy & Research, Johns Hopkins University. Preemption of Local Gun Laws: Questions  
& Answers. 2002. Available at: www.jhsph.edu/gunpolicy/preemption_QA.
Hobart R. “Preemption: Taking the Local Out of Tobacco Control.” American Medical Association  
(Elva Yanez ed.) 2003. Available at: www.rwjf.org/newsroom/SLSPreemption2003.pdf.
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