
University of Baltimore Law
ScholarWorks@University of Baltimore School of Law

All Faculty Scholarship Faculty Scholarship

2007

Adoption
Elizabeth Samuels
University of Baltimore School of Law, esamuels@ubalt.edu

Follow this and additional works at: http://scholarworks.law.ubalt.edu/all_fac

Part of the Family Law Commons, and the Juvenile Law Commons

This Book Chapter is brought to you for free and open access by the Faculty Scholarship at ScholarWorks@University of Baltimore School of Law. It
has been accepted for inclusion in All Faculty Scholarship by an authorized administrator of ScholarWorks@University of Baltimore School of Law. For
more information, please contact snolan@ubalt.edu.

Recommended Citation
Adoption, Encyclopedia of Privacy (William G. Staples, ed., 2007).

http://scholarworks.law.ubalt.edu?utm_source=scholarworks.law.ubalt.edu%2Fall_fac%2F465&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarworks.law.ubalt.edu/all_fac?utm_source=scholarworks.law.ubalt.edu%2Fall_fac%2F465&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarworks.law.ubalt.edu/faculty?utm_source=scholarworks.law.ubalt.edu%2Fall_fac%2F465&utm_medium=PDF&utm_campaign=PDFCoverPages
http://scholarworks.law.ubalt.edu/all_fac?utm_source=scholarworks.law.ubalt.edu%2Fall_fac%2F465&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/602?utm_source=scholarworks.law.ubalt.edu%2Fall_fac%2F465&utm_medium=PDF&utm_campaign=PDFCoverPages
http://network.bepress.com/hgg/discipline/851?utm_source=scholarworks.law.ubalt.edu%2Fall_fac%2F465&utm_medium=PDF&utm_campaign=PDFCoverPages
mailto:snolan@ubalt.edu


Electronic copy available at: http://ssrn.com/abstract=1639564

ENCYCLOPEDIA 
OF PRIVACY 

VolUlne 1: A-M 

EDITED BY 
WILLIAM G. STAPLES 

GREENWOOD PRESS 

Westport . Connecticut· London 



Electronic copy available at: http://ssrn.com/abstract=1639564

Library of Congress Cataloging-in-PubIication Data 

Staples, William G. 
Encyclopedia of privacy / edited by William G. Staples. 

p. cm. 
Includes bibliographical references and index. 
ISBN 0-313-33477-3 (set: alk. paper) - ISBN 0-3 J 3-33478-1 (vol 1 : aiL paper)­

ISBN 0-313-33479-X (vol 2 : a1k. paper) 1. Privacy. Right of-United States­
Encyclopedia~. 1. Staples. William G. 

JCS96.2.USES3 2007 
323.44'8097303-<lc22 2006031213 

British Library Cataloguing in Publication Data is available. 

Copyright © 2007 by William G. Staples 

All rights reserved. No portion of this book may be 
reproduced. by any process or technique, without the 
express written consent of the publisher. 

Library of Congress Catalog Card Number: 2006031213 
ISBN: 0-313-33477- 3 (set) 

0-313-33478-1 (vol I) 
0-3 I3-33479-X (vol 2) 

First published in 2007 

Greenwood Press . RIl Post Road West. Westport. CT 06881 
An imprint of Greenwood Publishing Group. Inc. 
www.greenwood .com 

Printed in the United State,s of America 

The paper used in thi s book complies with the 
Permanent Paper Standard issued by the National 
Information Standards Organization (Z39.48- I 9g4 l. 

10 9 8 7 6 5 4 3 2 



Electronic copy available at: http://ssrn.com/abstract=1639564

Adoption 
In historical terms, the legal institution of adoption in the United Slates is rda­

lively new. It was between the mid-1800s and the 1920s that the states began 10 

pass laws providing for the adoption of children. Before then children had been 
adoph:d informally and in some instances by indiviuuallegislative acts , or they had 
come to live with other families under indenture contracts or as a result of legisla­
tion authorizing charitable organizations to place children. Under these new adop­
tion statutes, initially the court records of adoptions were not subject to 

confidentiality, and adopted children were not issued new birth certificates. Over 
time, states began to issue new birth certilicates and, gradually, to close adoptil)O 
recmus-to the public, to all parties to Ihe adoption except for the adult adoptee, 
and ultimately (in almost all the states by 1990) to the adult adopted individuals 
themselves. 

The notion of privacy is a complex. one in relation to adult adopt!!es' access to 
their own original birth certificates. Denying adult adoptee::; access preserves the 
secrecy of the birth parent's identity, but it also ke!!ps information about the adop­
tee's own birth and identity secret. Beginning in the late 1960s and the 1970s, a 
movement to restore adult adoptecs' access to their recorus has been led by a coali­
tion of adoptees, birth parents, and adoptive parents. In response to this movement, 
a number of states have opened to adult aooptce-; birth rCl'oros that were not closeu 
at the time of their births, and have prospectively provided for such aCl'ess ill future 
~Idoptions. A number of other states also have opened original birth recoros that 
were closed at the time they were prepareo. Mechanisms established ill most or 
Ihe,e states to protect birth parents' privacy consist of either "l'ontact vetoes:' 
\'v hich permit hirth parents to ~:hoose whether they wish to be contacted by adop­
tees, l)f "disclosure vetoes," which permit birth parents to prohibit the release ()f 
iuentifying information. Many other stales have considered but not enacted similar 
"()pen records" legislation . Opponents of the legislation argue that it violates prom­
ises of contitientiality ano denies the privacy of birth parcnts . In legal challenges to 

the laws that have opened records, the l'OUf'lS have held that neither slate law nor 
thl.' U.S. Constitution guarantees lifelong anonymity for birth parL~nts. 
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AdoptItln 

The 1930s were a key period in the history of adoption records. States then 
began providing for the issuance of new birth certificares in which the adoptive par­
ents' names were substituted for the birth parents' names. Also during the 1930s 
and early I 940s. many states enacted laws to make adoption records confidential. 

Most of these laws restricted access to the parties to the proceedings. By the mid-
1940s more than half the states reportedly protected adoption court records from 

public inspection. By 1955. according !O legal commentators of the time. it had 
become commonplace ;md noncontroversial to make the records available only by 
court order, and to keep the original birth certificates available to adult aJoptees but 

make them accessible to others only by court order. 
Rapid changes in state laws continued, however, and by 1960 twenty-eight states 

reported to the federal government that they made original birth certificates avail­
able only by court order, although in a number of those states access to court 

records remained available to the parties of the proceedings. Twenty states reported 
making original birth certificates available on demand to adult adoptees. Of those 
states, four closed the birth records to adult adoptees as well as to the public in the 
1960s. seven more did so in the 1970s, and another seven did so after 1979. Two 

states, Alaska and Kansas, never closed the original birth records to adult adoptees. 
In the period from the 19305 through the I 960s. the reasons proffered for clos­

ing adoption records were, first, to protect adoptees and their families from public 
disclosure of the circull1stance~ of the adoptee's birth and, second. in adoptions in 
which the adoptive parents and birth parents did not know one another. to protect 
adoptees and their adoptive families from interference or harassment by birth par­
ents. Many commentators and courts later assumed that one important reason for 
closing the records was to permanently conceal the identities of birth parents; how­
ever, in the legal. social service, and other social science literature of the time there 
is virtually no discussion of the need to protect birth parents from adult adoptees 
who might seck information about their original families. On the contrary, leading 
legal and social service authorities in the 1940s ill1d 1950s recommended that orig­

inal birth certificates remain available to adult adoptees. This was the recommenda­
tion, for example, of the United States Children's Bureau, one of the most 

influential national voices in adoption law and practice: it \vas echoed by the Amer­
ican Association of Registration Executives and in the first Uniform Adoption Act. 
which was promoted in 1953 by the National Conference of Commissioners on 
Uni form State Laws. The surrender documents that Illany birth mothers signed 
required them to promise not to search out their children or their children's adop­
ti\'e fal1lilie~, and in many ca,es the adoptive parents retained docllment~ that con­
tained the birth mother's name. With respect to coullseling: birth mothers, the most 

Intluential private child welfare organization. the Child Welfare League of Amer­
ica. advised adoption sen Ices providers to make it clear to hirth mothers that they 
han> no fight to any information abollt the children they placcd for adoption. 

It is only po,sible to ,peculate a\ to why many ,!ates were closing hirth records 
to adull adoptee, when the <;tated reasons for doing ,0 related only to protection III 
the adoptee and adoptive family, and when adoption services alld adoption law 
experts were recommending keeping original birth certificates available to adult 
adoptees. The policy of dosing. record, to adult adoptees appears to have heen 

associated with changing ideas aboll! adoption rather than '."ith remedying any 
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exchange information or make contac t. In passiw registries both parties must regi s­
ter and provide sufticiently detailed and accurate information to estab lish a match: 
success rates for those using these registries are very low. In active registry systems 
one pany. most often the adult adoptee. can register Clnd have an intermeJiary con­
duct a search for the birth parents. 

Whether today's adult adoptees are successful in their search for information 
about bilth relatives depends on factors such as the informat ion the adoptive fami­
lies already have in their possession; the luck. experience, and resources adoptees 
have in their search for birth relatives, often including the funds they have available 
for hiring private assistance; and the states in which they were born and adopted. In 
recent years , four states have opened to adult adoptees records that had been sealed 
when they were adopted, one state has agreed to open records to adult adoptees 
unless a birth parent has filed a disclosure veto, an additional numbe r o f states have 
opened records prospectively and have opened records (hat were not closed at the 
time the adoptions were made, and both Alaska and Kansas have continued to pro­
vide unrestricted access to original birth certificates by adult adoptees . 

Tennessee was the first of the fOUf states that in recent years have provided unre­
stricted access to adult adoptees. In 1995 Tennessee enacted legislation allowing 
adoptees who are at leas t 2 J years old to access their original birth ce rtifi cates as 
well as the court and agency records of their adoptions. Protection of the privacy of 
birth parents whose children were born after the date records were closed is pro­
vided by a contact veto sys tem (and a disclosure veto option for living birth parents 
in cases of rape or incest). Birth parents and other spec ified birth rel atives may reg­
ister their willingness or unwillingness to have contac t, and contact initiated in vio­
lation of a contact veto is both a misdemeanor and grounds for a civil suit. In 1998 
Oregon citizens voted in a ballot initi ative for a s tate constitutional amendment 
allowing adoptees 21 years of age and older to receive copies of their original birth 
certificates upon reques!. Birth parents may file contact preference forms on which 
the y indicate whether they would like to be contacted and , if so, whether they 
would prefer to be contacted through an intermediary. Alabama, in 2000, and most 
recently New Hampshire, in 2004, al so passeJ laws under which adult adoptees 
Illay receive copies of their original birth cenificHes upon request. In both of those 
states, birth parents may fi Ie comact preference forllls to indicate whether they 
wish to be contacted directly, whether they wish to be contacted through an inter­
mcdiary, or whether they woulJ prefer not to be contacted but have an updated 
medical form available to thc adoptee. 

In Delaware, under a law that took effect in 1<,)99, birth parents may file a disclo­
sure veto blocking the release of identifying information. The veto must be period­
ica lly renewed. When an adult who was adopted before the law was eflacted 
requests a copy of an original birth certificate, and there is no veto on file, the state 
attempts to notify the birth parents. Sixty-five days after the request, if no veto has 
been filed JS a res ult orthe state's efforts. a copy is provided to the adoptee . Similar 
options tt) the disclosure veto are available in the stUles that have opened records 
prospectively. These states include Colorado. HJwaii , Maryland, Montana. 
Nevada, Oklahoma. Washington, and Vermont. States that have re-opened some 
records that were not sealed when the aJoption s took place inc lude Ohio. Michigan. 

and Montana. 
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Both Tennes!lee's and Oregon's laws providing adult adoptees with access to 
records were challenged unsuccessfully in court. The parties challenging the Ten­
nessee law-two unnamed birth mothers, an adoptive couple, and a child-placing 
agency-argued in federal court that the law violates the constilUtional rights of 
birth mothers to familial privacy, to reproductive privacy, and to the nondisclosure 
of private infonnation. The United States Court of Appeals (or the Sixth Circuit in 
1997 held. first. that the law does not interfere with any constitutional right to 

marry and bring up children or with any right individuals may have to either adopt 
or give up children for adoption. Second. the court held that the right to give up a 
child for adoption is not part of a constitutional right to reproductive privacy. and 
that even if it were. such a right would not be unduly burdened by the law. Finally, 
the court held that the Constitution does not include a general right to nondisclo­
sure of private information. 

The challengers then filed suit in state court. claiming thai the law impairs the 
vested rights of birth parents who surrendered children under prior law, and also 
that it violates the right to privacy guaranteed by the Tennessee Constitution. In its 
1999 decision, the Supreme Court of Tennessee noted thai early adoption statutes 
had not sealed records, and that later amendments pennitted disclosure to an adop­
lee if a court found that disclosure was in the adoptee's and the public's best inter­
est. The court concluded, Iherefore. Ihat there had never been "an absolute 
guarantee or even a reasonable expectation" that records were permanently sealed 
(Doe v. SundquiST 1999.925). The court explained that when courts made determi­
nations that records should be disclosed, there was 110 requirement that birth par­
ents be notified . In addition, the court held that under the Tennessee Constitulioll, 
the law does not infringe on familial rrivacy rights related 10 marrying and having 
children, does not interfere with Ihe right to procreational privacy, and does not 
implicate any right to nondisclosure of personal information. 

Similarly, the Oregon law was challenged in Ihe state courts. In a 1999 decision 
of the Oregon Court of Appeals. to which the Oregon Supreme Court denied 
review. the court's reasoning was similar to that of the Tennessee Supreme Court. 
According to the coun, Oregon adoption laws had never "rrevented all dissemina­
tion of information concerning the identities of birth mothers. At no time in Ore­
gon's history have the adoption laws required the consent of. or even notice to, a 
birth mother on the ope.ning of adoption records or sealed birth cenificates" (Does v. 
Slate 1999, 832). The court further noted that under Oregon law. the decision to 
seal the original certificate was within the discretion not of birth parents but of the 
adoptive parents, the adoptee, or the court granting the adoption. The court con­
cluded that earlier state law had not indicated any intent to enter into a statutory 
contract with birth mothers 10 prevent disclosure of their idenlities and , therefore, 
the new law does not impair obligations of contract in violation of the Oregon Con­
stitution. [f employees of private entities or even state agents mi srepresent state 
law. Ihe court said, they cannot bind the state to arrangements in contravention of 
stale law. 

Rejecting the challengers' additional claims thaI the law VIolates slate and fed­
eral constitutional rights to privacy, the Oregon court noted [hat Jdoption had been 
unknown at common law. that early adortion statutes had no provisions for protect­
ing the identity of birth mothers. and that there is neither a fundamental right 10 
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pl:J(c.~' a child lor adoptit)1l nor a correlative right to place a child for adoption under 
l' ilUIIll~tanl'CS that guarantee her anunymity. Unlike a unilateral deci sion to prcvent 
pregnancy or 11I.lt to carry ,I pregnancy t,) (crill. placing a chilli for adoption 
· · rc4uire~. at ;\ minilllum, a willing birth mother. a willillg aduptivc parent. and the 
active over~ight and approval ot" the stat.:" (see Dot'S I: SWte 1\)91), XJ6l. 
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