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Foreword

1

“It costs us nothing to be just.

This book is about financial evidence: how to gather it, interpret it, and tell its story in a lawsuit or litigation setting. This
is the task that the attorney typically retains the financial expert to accomplish. In this comprehensive guide, we bring
together the financial expert’s knowledge of accepted methods and procedures with the attorney’s knowledge of legal
issues and insights. This includes a summary of the applicable rules of civil procedure and of evidence, as well as the
rich and continually expanding case law that interprets what courts have accepted as evidence for damages claims—and
what the courts have rejected and why. This guide contains representational analyses as well as excerpts and abstracts
of case law on financial damages. However, like any guidance, it is a tool and not a substitute for the professional’s
knowledge of a particular case, the potential impact of local rules regarding discovery, and the jurisdictional nuances
that may affect the damage calculations.

The attorneys and financial experts who have participated in putting together this text are among the best in the coun-
try in their respective areas of expertise. Our heartfelt thanks go out to all of them for their generous and substantial
contributions. Each of their chapters served to make this a better, more comprehensive work covering a range of never-
before-addressed topics—including extensive analysis of concepts and case law that lawyers and experts have to grapple
with when faced with a damage analysis.

This fifth edition includes materials on a variety of damages measures, including lost profits or value, unjust enrichment,
intellectual property damages, other commercial damages, and an expanded chapter on personal injury and wrongful
termination. There is also comprehensive and expanded analysis of motions to exclude experts and an in-depth review
of the concept of reasonable certainty, the result of significant research on the topic.

Much of the text’s material has been substantially enhanced for this edition, and we thank the continuing efforts of the
panel of contributing authors for their efforts. Additionally, many case digests have been added.

In addition to these expanded materials, new topics have been added to this edition, including theft of trade secrets,
apportionment, and damages in cases involving rights of publicity and for franchises.

Finally, this edition also includes new digests of many of the damages cases found throughout the book.

Once again, Business Valuation Resources LLP has provided extraordinary support, and, in particular, we thank Sarah
Andersen, publisher at BVR, whose assistance has been irreplaceable, as well as Sylvia Golden for her valuable assistance
with case digests.

To all our new contributors to the guide, a warm welcome, and to all who participated in this edition, a heartfelt thank you.
We hope you find this text to be a rich resource for your practice and welcome your suggestions and input for our con-

tinuing updates and for new topic areas that would benefit your work as an attorney or expert.

Nancy J. Fannon and Jonathan M. Dunitz
2018

1  Henry David Thoreau, “A Plea for Captain John Brown” (1859).
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A

Ability to pay debts, 852-853
Acceleration, construction projects, 391
Acceptable noninfringing substitutes, 499

Accountants. See also Certified Public Accountants (CPA)
discovery depositions of, 75-87
experience in, as expert qualification, 172-174
professional standards for, 7-9

Accounting. See Generally accepted accounting principles (GAAP)

Accounting in equity, 886
but-for profit causation and, 605-606
disgorgement, 609-610
historical perspective of unjust enrichment, 627-629
opportunity cost adjustment and, 606
remedies in equity, 864-865

Accounting profit, 850

Accounts receivable turnover, 849

Accused sales, 536-537

Acquisitions, insights/observations in disputes of, 936
Activity ratios, 849

Acts of civil authorities, business interruption, 807-808
Actual cost pricing method, for construction claims, 382

Actual damages
defined, 291
plaintiff’s, in trademark cases, 531-532

Actual lost damages, trade secret misappropriation, 523-524
Adjacent property, 807
Admissibility, survey-based research, 546

Admissible evidence, 27
forensic evidence admissibility, 322-323

Admissions, as admissible evidence, 28
Admission-seeking interviews, 768, 782-783

Advantage, 623, 641-643
profit vs., 692-694

Advertising, Internet and social media tools, 566

Advertising Research Foundation (ARF), survey-based research
guidelines, 551

Affirmative defenses, 15

Agent, as fiduciary, 895-898

Alabama, expert gatekeeping opinions of, 140-141
Alaska, expert gatekeeping opinions of, 141
Alaskan Method, 736

Albritton, Judge, 865-866

Alcohol distribution, franchise litigation and, 465
All-risk policies, 809-810

Alternative market indexes, for robustness test, 951
Alternative securities, event studies, 959-960

Alternative tests, 956

American Arbitration Association rules
discovery pursuant to, 23-24
Rule R-22 and R-23, 23-24
American Association for Public Opinion Research (AAPOR), survey-
based research guidelines, 550
American Institute of Certified Public Accountants (AICPA)
audit standards, 766
conflict of interest guidance, 771
objectivity and integrity guidance, 771-772
professional standards, 7-9
Analytic techniques, for internal investigations
analytical review of financial statement balances, 793-795
Benford’s law, 792-793
cash sources and uses, 790
chronology of events and facts sheet, 790
data-mining procedures, 792-793
journal entry/subledger reviews, 795
net worth method, 790
proof-of-cash method, 790
ratio analysis, 793-795
reperformance, 792
reverse proof, 793
sampling techniques, 790-791

Ancillary jurisdiction, of unjust enrichment, 619-620
Ancillary testing income, 353

Answer, in lawsuit filing, 15

Anticipatory profit, 373

Anti-kickback statute, 364

Anti-netting doctrine
characteristics of, 698
as genetic marker for monetary remedies in equity, 689-690

Anti-netting rule
Levin case, 665
in unjust enrichment, 638-640

Antitrust cases, inconsistent facts and, 200
Apparel manufacturer case, forensic evidence used in, 325-326
Appeal, process of, 26

Apportionment
in compensation forfeiture, 905-908
profit apportionment analysis for intellectual property
infringement, 577-597
royalty damage, 510
unjust enrichment and, 646-648

Appraisal, business interruption claim, 829

Appraisers, discovery depositions of, 75-87

Aramony, William, compensation forfeiture case, 867-871
Arbitration, business interruption claim, 829-830

Arithmetic average of growth rate, 251-253

Arithmetic returns, versus continuously compounded returns, 954
Arizona, expert gatekeeping opinions of, 141

Arkansas, expert gatekeeping opinions of, 141-142

As-built schedule method, 386, 387-388

As-planned schedule, 384-385, 386
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Asset approach to purchase price valuation, 921 Baseline schedule, 384-385
Asset forfeiture, 912-913 Bastiat, Frederic, 473
Asset misappropriation, 765404 Before-and-after method

Assumptions, of experts advantages/disadvantages of, 247
cases that were not excluded, 189-190 example of, 246-247
as disputed facts, 194-195 lost revenue estimates, 225-227, 245-246

duration of loss period, 195-197 for proving lost profits, reasonable certainty requirement and, 96

as grounds for exclusion, 190-194 Below-market discount rate method, 736

sanction for unsupported, 197-198 Benefit, in unjust enrichment, 623-626

Attorney fees excluded expenses, 625-626
damages for trade secret misappropriation, 526-527 ways of establishing, 624-625

franchise litigation and, 452453, 465-466 Benefit of the bargain damages, 930-931

Attributable, defined in relation to unjust remedy, 622-623 Benford’s law, 792, 793

Attributes sampling, 791 Best available evidence, reasonable certainty requirement and, 111-113

Attribution sampling, avoided cost estimation, 236 Bildman, Lars, compensation forfeiture case, 871-875

Audited financial statements, 183 Billing practices, as form of disloyalty, 903-904

Auditors, forensic, 317 Blameworthiness, reasonable certainty requirement and, 106-111

Audits procedures, compared to financial forensic investigation, Blanket policy, 812-813
765-769 ’

Autocorrelation, 955-956
Automobile dealerships, lost profits, 399-410

Bonding capacity, lost profits impairment on, 395-396
Book ends method, 225

dealership business factors Book of wisdom, 285, 508
complexity of business, 405 discounting future lost profits, 297-298
facilities, 405 Bowles, Tyler J., 183

financial and operational reporting, 406-407
franchise type, 406
location of, 406
franchise relationship
franchise agreements, 400

franchise damages, 401403 lost profit claims, 208
franchise laws, 401 measurement for damages, 649-650

information sources for in post-acquisition disputes, 928-931
financial and operational data, 408-409 determi'ning damages in, 929
understanding business, 408 measurlng da‘ma‘ges, 9307931
valuation-related guidance, 409 pitfalls to avoid in assessing, 931
lost profit considerations, 403-404 types of damages, 929-930
overview, 399401 Breach of fiduciary duty, 879-889. See also Compensation forfeiture
categories of remedies available, 884-887
causation and burden of proof, 887-889
claims against lawyers, 913-915
defining who is fiduciary, 895-898
dual goals and stacked remedies, 880-884, 915-916
unjust enrichment remedy, 613

Brandeis, Louis, 425-426

Breach of contract
damage claims, 277-278
employment cases, 1109-1111

Avoidable consequences, doctrine of, 215

Avoided costs, estimations, 234-236
cost structure analysis, 235-236
fixed and variable costs, 235-236

B Breach of sales contracts, lost profit claims, 210
Background investigation, by forensic specialist, 767-768, 780-781 Breach of warranty agreements, lost profit claims, 210
covered peril, all-risk policies, 809-810 Bribes, 894, 902

Back pay, 755
Bad faith spoliation, 4041, 41-42

Burden of proof, breach of fiduciary duty, 887-889

Business experience, as evidence for lost profit
Balance sheet, disputes over post-closing adjustments and, 924-925 at other locations, 263264
Balance sheet test, defining insolvency and, 844 subsequent, 263

Bank fraud, 765 Business interruption, calculating loss due to, 978-980
Bankruptcy. See Fraudulent transfer claims

Bankruptcy fraud, 765

Bars. See Eating establishments lost profits analysis

Base earnings, personal injury and wrongful death economic damages,
730-731
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Business interruption insurance coverage, 799-833
choice-of-law and forum clauses, 830
coinsurance clause, 813-814
covered peril, specified peril policies, 808-810
extra expense coverage, 799, 818-819
making a claim

access to damaged property, 820-822
access to records, 822-824
appraisal, 829
arbitration, 829-830
duties after loss, 819-820
examination under oath (EUO), 826-829
independent and public adjusters, 828-829
prompt reporting, 820
proof of loss, 825-826
mitigation of loss, 824-825
overview of, 211, 799
period of restoration
extended period of indemnity, 817-818
initial period of restoration, 815-817
overview of, 814-815
waiting period, 815
policy limits
blanket policies, 812-813
designated limits, 811
sublimits by peril, 812
sublimits by property/schedules of value, 811-812
triggers of coverage
acts of civil authorities, 807-808
covered property, 804-807
direct physical damage, 802-804
interruption, 800-802
time element provision, 800-802
valuing business interruption
history of business, 831-832
market forces, 832-833
new businesses, 832
new facilities/product lines, 832

Business records
access to records in business interruption claim, 822-824
as admissible evidence, 29
summary of, 31

But-for profit causation
fixed costs in unjust enrichment, 621
patent infringement cases, 495-502
remedies in equity and, 605-606

But-for profit projections. See also Lost profits analyses
before-and-after method, 225-227
forecasting expense methods, 258
growth considerations, 255-257
historical information
averages, medians and compound annual growth, 251-253
when past is indicator of future, 251
industry and economic information considerations, 257
methods for determining
before and after method, 246-247
lost market share method, 249-250
sales projection method, 249
yardstick method, 247-249
new business rule and, 254
projections prepared in ordinary course of business, 254-255
unjust enrichment, 643-646
yardstick method, 227-231

(]

California
expert gatekeeping opinions of, 142
right of publicity infringement, 428
Capacity, patent infringement cases, 501-502
Capacity limitations, as evidence, 262263, 265
Capital, unreasonably small capital, 851-852
Capitalization of earnings, 921
Car dealerships. See Automobile dealerships, lost profits
Cardinal changes, 392-393
Cash flow forecasts, defining insolvency, 843, 845
Cash sources and uses, for internal investigation, 790
Causation
breach of fiduciary duty, 887-889
as element of lost profit case, 211-212
establishing, for eating establishments lost profit, 415-416
Celebrity endorsement, relief from pay-per-click claim, 572-573

Celebrity name and likeness claims, using Google analytics to defend
against, 571-572
Certified Public Accountants (CPA)
professional standards for, 7-9
as qualified expert, 173
Changes clause, 378
Cheit, Earl, 735

Choice of law, 26
business interruption claims, 830

Chronology of events and facts sheet, 790
Chrysler, 402, 403
Ciecka, James E., 734

Circuit Court opinions in unjust enrichment

1st Circuit, 672

2nd Circuit, 672-673
faulty baseline, 661-666
jurisprudence by adjective, 666-669
Levin case, 664—-666
Sheldon case, 661-664

3rd Circuit, 673-674

4th Circuit, 674-675

5th Circuit, 675

6th Circuit, 675-676

7th Circuit, 676

8th Circuit, 676

9th Circuit, 677

10th Circuit, 677

11th Circuit, 677

Class certification, 940-941

Clawback, unjust enrichment, 647
Clawback agreement, 6667

Clean-up doctrine, 628

Client-provided data, reliability of, 183-186
Coinsurance clause, 813-814

Collateral sales
patent infringement cases, 505
royalty damages, 511

Colorado, expert gatekeeping opinions of, 142-143

Commercial publications, as admissible evidence, 30
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Commodities fraud, unjust enrichment remedy, 613 Confounding events, events studies and, 957-958

Communication plan, internal investigation, 774-780 Confounding informational event, 945-946

Comparability, yardstick method and, 227-229
Compensable delays, 383

Compensation forfeiture
apportionment, 905-908
asset forfeiture, 912-913
breach of fiduciary duty, 879-889
categories of remedies available, 884-887
causation and burden of proof, 887-889
claims against lawyers, 913-915

dual goals and stacked remedies, 880-884, 915-916

case examples
Dennis Kozlowski, 877-879
Ian Gittlitz, 875-877
Lars Bildman, 871-875
Richard Grassgreen, 860-867
Richard Scrushy, 909-911
William Aramony, 867-871
conclusion, 915-916
counter-restitution, 905
damages at law or remedy in equity, 893-895
defining who is fiduciary, 895-898
forms of disloyalty
billing practices, 903-904
confidentiality, 902-903
conflicts, 898-899
disloyal competition, 900-901
duty to disclose, 902
secret profit, 902
self-dealing, 901
nonforfeiture clauses, 909
origins and foundations for, 890-893
overview of, 857-859
professional liability insurance policies, 893
as shield or sword function, 892-893
types of compensation included, 904-905

Compensatory damages
breach of fiduciary duty, 881, 884

calculating for right of publicity infringement, 431-433

defined, 291

franchise litigation, 444-445

objective of, 291-292

statistical analysis for calculating, 964

Competition
impact of lost profit analysis, 265

physician practice and noncompete violations, 355-356

Competitor traffic source tools, 565
Compiled financial statements, 182

Complaint, in filing lawsuit, 14-15

Computer forensic expert, ESI testimony by, 68-70

Computer fraud, 765

Confidential information, protections, unjust enrichment remedy and,

613

Confidentiality, breach of, as form of disloyalty, 902-903

Confidential sources, forensic investigation and, 768

Conflicted transaction, 894
Conflicts, as form of disloyalty, 898-899

Conflicts of interest, forensic specialist and, 771

Conjoint analysis, in survey-based research, 555-556
Connecticut, expert gatekeeping opinions of, 143

Consequential damages
breach of fiduciary duty, 885
in employment cases, 747
foreseeability and, 213
franchise litigation, 444445
in post-acquisition disputes, 929
Consequential gains, 623-624
Consistent statements, 28
Constant growth model, 282

Construction claims, 377-396
acceleration
defined, 391
pricing impact of, 391
causes of, typical
cardinal change, 392-393
defective specifications, 392
defective work, 393
differing site conditions, 392
extra work, 391
termination, 393-395
claim pricing methodologies
actual cost method, 382
jury verdict method, 382-383
modified total cost, 381-382
total cost method, 380-381
delay claim
defined, 383-384
determining responsibility for delay, 384-388
pricing impact of delay, 388-390
project schedule, 384-388
disruptions
defined, 390
pricing impact of, 390-391
lost profits impairment on working capital and bonding capacity,
395-396
overview of, 377-380
changes clause, 378
reasonable certainty, 378-379
steps in preparing, 379-380
summary, 396

Construction defects damage computation, 967-970
differences in designs for units, 968
double counting of repair costs, 969
overestimation problems from high/low defect rates, 968-969
subsets of items used for testing, 968
variability of costs of repair, 970

Construction equipment, franchise litigation and, 465
Constructive fraud, 844

Constructive trust, 865, 886, 904

Consumer Expenditure Survey, 735

Consumer fraud, unjust enrichment remedy, 613
Consumer Price Index, 737

Contingent liabilities, 845

Continuously compounded returns, versus arithmetic returns, 954
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Contracts. See also Breach of contract
common-law employment cases, 745-748
foreseeability and, 212
government contracts, 366-370
lost profit claims, 210

Contractual limitations on damages, 929
Controls, in survey-based research, 549
Copyright Act, 582, 628, 669, 695

Copyright damages, 540-541
defendant’s profits, 541
example cases, 541
historical perspective on, 627-629
Internet related, 569
overview of, 539-540
plaintiff’s actual damages, 540-541
lost profits, 540
reasonable royalty, 540
summary, 542

Copyright infringement, lost profit claims, 208-209
Corporate depositions, 19
Corporate officer, extending Lanham Act liability in franchise litigation, 452
Corporations
as citizen, 15
claiming punitive damages against, in franchise litigation, 462—463
deposing, 19
Corruption schemes, 765
COSO Framework, components of internal controls, 769
Cost analysis, of government contracts, 371-372
Cost of capital, 842
Cost plus award fee contract, 370
Cost plus fixed fee contract, 370
Cost plus incentive fee contract, 370
Cost reimbursable government contracts, 367, 369-370
Cost sharing contract, 369
Costs of repair
double counting of, 969
variability of, 970
Cost structure analysis, avoided cost estimation, 235-236

Council of American Survey Research Organizations (CASRO), survey-
based research guidelines, 550

Counterfeit marks, franchise litigation, 450, 451

Counter-restitution for monetary remedies in equity, 687-721
anti-netting doctrine, 689-690
compensation forfeiture and, 905
conclusion, 720-721
disgorgement by default, 701-703
FTC claims for gross disgorgement, 707-721
gross disgorgement cases, 704-707
fraud, 704-706
outlaws, 706-707
groups that do not warrant, 699-700
importance of, 697-698
introduction, 687-6