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GUIDELINES TO HELP LAWYERS PRACTICING IN 
THE COURT OF CHANCERY 

 
The vast majority of attorneys who litigate in and appear before the Court conduct 

themselves in accordance with the highest traditions of Chancery practice.  These Guidelines are 
intended to ensure that all attorneys are aware of the expectations of the Court and to provide 
helpful guidance in practicing in our Court.  These Guidelines are not binding Court Rules, they 
are intended as a practice aid that will allow our excellent Bar to handle cases even more 
smoothly and to minimize disputes over process, rather than the substantive merits.  These 
Guidelines do not establish a “standard of conduct” or a “standard of care” by which the 
performance of attorneys in a given case can or should be measured.  The Guidelines are not 
intended to be used as a sword to wound adversaries.  To the contrary, they are intended to 
reduce conflicts among counsel and parties over non-merits issues, and allow them to more 
efficiently and less contentiously handle their disputes in this Court.  Accordingly, the Court 
does not intend that these Guidelines, or the sample forms attached hereto, be cited as authority 
in the context of any dispute before the Court. 
 

These guidelines reflect some suggested best practices for moving cases forward to 
completion in the Court of Chancery.  They have been developed jointly by the Court and its 
Rules Committee to provide help to practitioners.  The members of the Court and its Rules 
Committee recognize that a particular situation may call for the parties to proceed in a different 
manner.  Likewise, a member of the Court may prefer in the context of a given case that the 
parties proceed in a different manner. 
 
 The guidelines are subject to change.  Please check the Court of Chancery website to 
make sure you have the most recent version.  The Court maintains a separate set of guidelines 
regarding best practices for e-filing, which are also available on the Court’s website.   

 
I.  GUIDELINES FOR PRACTITIONERS FOR IN-COURT HEARINGS AND 

TRIALS IN THE COURT OF CHANCERY 
 

1.  Hearing Protocols 

The Court of Chancery is a court of equity and the proceedings here are important to the 
parties.  The judges of this Court and all of its staff take their duties seriously.  A court 
proceeding is a dignified and important one.  Please act accordingly and with the respect that our 
system of justice deserves.   
 

Side conversations, reactive facial expressions or outbursts, or other disturbances will not 
be tolerated.   
 

If you have to exit for any reason while court is in session, please do so quietly and 
discreetly. 
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Attorneys should be mindful of their obligation to stand whenever they address the Court.  
Similarly, any person who is in attendance should stand when being introduced to the Court.  
And of course, everyone should stand whenever the judge enters or leaves the courtroom. 
 

Arrive early.  The Court strives to start on time.  You need time to set up.  Before the 
hearing, the court clerks and reporters need to obtain information from counsel. 
 
2.  Respect for the Court and Court Staff 

 
Throughout the litigation process, you will deal regularly with our court clerks and 

reporters.  The Court expects them to treat you with courtesy and respect, and to make the 
process as easy for you as possible while complying with the Court’s rules and schedule.  Please 
show them the same courtesy as you show the judges of the Court.  Please realize that when you 
do not, the judges usually hear about it. 
 

Clerks of the Court of Chancery have a key role in helping ensure that hearings and trials 
run smoothly and in a dignified fashion.  Part of their job is to review with you some of the 
judges’ basic expectations for how the case will proceed.  If you believe that any of the 
expectations are unfair or inappropriate, you should make a motion to the judge. Until your 
motion is granted, you are expected to comply.  
 
3.  Respect for the Courthouse Facility 

 
When you leave the courtroom, clean up and straighten your area.  Remove or throw 

away your trash.  Replace any chairs that were moved and slide them under the tables.   
 

For the convenience of the bar and their clients, each side has access to a small 
conference room just outside the courtroom.  This room can be used during breaks and before 
and after trial.  The Court asks that you not have conversations in the rooms during trial, because 
the noise can be heard in the courtroom.   
 

You are permitted to have food and refreshments delivered to the conference room so that 
you can eat lunch there while preparing for the next part of the hearing. 
 

You also may rent the large conference room at the north end of the 12th Floor or a 
conference room on another floor of the Courthouse.  Arrangements can be made with the 
Administrative Office of the Courts.  Additional information and a copy of the application for 
reserving a room can be found online at http://courts.Delaware.gov/AOC/RoomRequest.stm. 
 

Use of the conference rooms is a privilege.  When your use is completed, remove or 
throw away all trash and straighten up the room.  The room should look as neat at the end of the 
day as at the beginning.  
 

The courtroom staff has been instructed to inform the judges about any litigation teams or 
lawyers that fail to clean up their area.  
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4.  PDAs, Cell Phones, and Other Devices 
 

The Court prohibits the possession of hand-held electronic devices of any kind in the 
courtroom itself.  That includes blackberries, cell phones, and PDAs of any kind.  There are 
several important reasons for this.  First, their use in court is disruptive, demeaning to the dignity 
of the proceeding, and unfair to those actually concentrating on the proceeding.  Second, the 
signals from these devices can interfere with the courtroom reporting systems.  Therefore, these 
devices must be put in the “off position” and left in your side’s conference room in the vestibule 
of the courtroom.  
 

If you fail to comply and it becomes apparent that you have a device in your 
possession—typically because you have failed to put it in the off position—do not expect a kind 
reaction.  The device may be confiscated or you may be sanctioned.  If you fail to comply twice, 
the possible consequences will be even more unpleasant, and, at a minimum, you should not 
expect to participate in the remainder of the proceeding. 
 

The Court recognizes that many attorneys use their handheld device as a calendar.  If it 
becomes necessary to discuss scheduling, please advise the Court that you need your handheld 
device.  The Court likely will permit you to retrieve your device for purposes of the scheduling 
discussion. 
 
5.  Laptops for Trial or Hearing Use Only 

 
The Court permits attorneys to bring laptops into court with the expectation that they will 

be used for purposes related to the trial or hearing.  If they create noise, cause interference, or 
become a distraction, you may be asked to remove them. 
 
6.  Consult About Technology Needs the Week Before 
 

Too often attorneys plan to use technology in a trial or hearing, only to discover it does 
not work.  Other times the attorneys ask to delay the start of a proceeding while they try to 
straighten out their technology. 
 

If you plan to use technology, contact the Register in Chancery approximately one week 
before to make arrangements to set up and check your equipment.   
 

Do not ask to have technology resources made available if you do not intend to use them.  
The courthouse has a limited number of portable technology carts.  If you have reserved it and 
then do not use it, you are wasting the Court’s resources and potentially preventing someone else 
from using the equipment. 

 
7.  Proper Attire 

 
Counsel should wear a formal business suit or dress with a formal business shirt or 

blouse.  Counsel is not restricted to, nor does the Court have any preference for, any particular 
color. 
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II.  GUIDELINES ON BEST PRACTICES FOR LITIGATING CASES BEFORE THE  

COURT OF CHANCERY 
 
 Sample forms are attached as exhibits.  Downloadable and editable rich-text-file versions 
are available on the Court of Chancery website. 
 
1. Role of Delaware Counsel 

a. The concept of “local counsel” whose role is limited to administrative or 
ministerial matters has no place in the Court of Chancery.  The Delaware lawyers 
who appear in a case are responsible to the Court for the case and its presentation. 

b. If a Delaware lawyer signs a pleading, submits a brief, or signs a discovery 
request or response, it is the Delaware lawyer who is taking the positions set forth 
therein and making the representations to the Court.  It does not matter whether 
the paper was initially or substantially drafted by a firm serving as “Of Counsel.”   

c. The members of the Court recognize that Delaware counsel and forwarding 
counsel frequently allocate responsibility for work and that, in some cases, the 
allocation will be heavily weighted to forwarding counsel.  The members of the 
Court recognize that forwarding counsel may have primary responsibility for a 
matter from the client’s perspective.  This does not alter the Delaware lawyer’s 
responsibility for the positions taken and the presentation of the case. 

d. Non-Delaware counsel shall not directly make filings or initiate contact with the 
Court, absent extraordinary circumstances.  Such contact must be conducted by 
Delaware counsel. 

e. It is not acceptable for a Delaware lawyer to submit a letter from forwarding 
counsel under a cover letter saying, in substance, “Here is a letter from my 
forwarding counsel.” 

2. Courtesy Copies 

a. Counsel should provide Chambers with two courtesy copies of any filing that they 
want the judge to read or that otherwise requires judicial action, such as letters, 
motions, and briefs.  Counsel need not provide copies of routine filings, such as 
short motions that do not contain argument (because a supporting brief will be 
filed separately), motions for admission pro hac vice, motions for commission, or 
Rule 4(dc) certifications.  As discussed below, moving counsel should promptly 
determine and advise the Court as to whether or not a motion for admission pro 
hac vice or for commission is opposed. 

b. Courtesy copies of motions and briefs should be submitted with a transmittal 
letter devoid of argument.  In addition to listing what is being transmitted, the 
transmittal letter should (i) recite the briefing schedule if the parties have agreed 
on one, or otherwise state that no agreement on scheduling has been reached, and 
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(ii) note the date and time at which a hearing has been scheduled, or otherwise 
that no argument date has yet been set.  Once that information has been provided 
in a letter, subsequent transmittal letters need not recite the information unless it 
has changed. 

c. In expedited matters, it may be necessary to deliver papers to a judge’s home.  
Please deliver only one copy and do not serve compendia of unreported cases 
unless requested.  Two Chambers copies of all papers, including compendia and 
appendices, should still be delivered to the courthouse immediately when it next 
opens. 

3. Contacting Chambers 

a. Calls to Court:  The Big Picture Issue 

i. Counsel who calls Chambers and asks one of the judges’ judicial 
assistants to schedule a matter has a special responsibility to the Court and 
to his adversaries.  The Court expects that counsel who seeks a date is 
doing so on behalf of all parties and with their authority, absent an explicit 
indication to the contrary.  Absent extraordinary circumstances, counsel 
should seek dates from the Court with all counsel on the line or only after 
obtaining authority from all parties to seek a list of available dates from 
the Court.  Regrettably, the Court has experienced situations when counsel 
for the moving party has sought a date, not told the Court that he had not 
spoken to his adversaries, and then implied that the Court had insisted on 
the date by its own desire, rather than in response to a request by moving 
counsel.  That puts the Court, its judicial assistants, and all the parties in 
an awkward and inappropriate situation.  In those instances when the 
Court itself gives dates for argument on a motion where briefing is 
completed or soon to be completed, the judicial assistant will often attempt 
to get all parties on the line.  In some situations, that is not practical and 
the moving party’s counsel is given the dates and expected to share them 
with all relevant parties, and the parties, through some chosen mechanism 
of their own, are expected to confirm that the dates are acceptable to all 
concerned.  There have been instances that create concern about whether 
dates have been shared fairly.  

b. Calls to Court:  Specific Guidance 

i. When counsel calls Chambers, absent extraordinary circumstances counsel 
for all parties should be on the call.   

ii. If counsel for all parties are not on the call, then the lawyer(s) making the 
call must have made all reasonable efforts to contact the other parties 
before calling Chambers to both:  (i) confer regarding scheduling; and (ii) 
inform them that the call is going to be made and invite them to 
participate. 
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iii. If counsel calls without other parties on the line, make clear to the judicial 
assistant that not all parties are on the line and be clear as to why and who 
knows what.   

iv. When a judicial assistant gives a lawyer possible dates for a hearing, the 
lawyer must share all such dates with all relevant counsel and be fair in 
finding a date acceptable to all concerned.  Unless a judicial assistant has 
expressly indicated that the Court prefers a specific date, do not give other 
counsel the impression that the Court has a preference.  

v. The judicial assistants work hard to be fair to all concerned and to 
accommodate the needs of counsel.  Please do what you can to make their 
lives easier by being fair to your adversaries in the scheduling process.  
Disputes between counsel involving scheduling should be presented 
directly to the Court for resolution, not to judicial assistants. 

c. Letters:   

i. Scheduling requests should be raised initially by letter or by a call to 
Chambers.  Except for motions to expedite, a formal motion generally is 
not necessary to address scheduling issues. 

ii. Forms of order should be submitted by letter. 

iii. Letters should be short, even if they contain background.  If the letter 
would exceed five double-spaced pages, consider whether a motion would 
be a more appropriate vehicle. 

iv. The members of the Court do not want ongoing exchanges of letters.  
After a letter response and perhaps a letter reply, if warranted, it is time to 
schedule a conference.  It even may be prudent to forego the response and 
reply and go straight to the conference. 

v. Font size and spacing:  judges and lawyers must read huge amounts of 
text.  Therefore, it is helpful if letters use a font of 12 point size or above 
and are double-spaced.  The easier it is for a judge to read your request, 
the easier it is for the judge to understand it. 

4. Scheduling Guidelines 

a. The members of the Court expect counsel to work together to manage the case 
and prepare it in an appropriate fashion for the Court’s consideration.  In carrying 
out this task, counsel have a dual role both as officers of the Court and as client 
representatives. 

b. The members of the Court expect counsel to work together to reach agreement on 
a fair briefing schedule given the scheduling requirements of the case.  The Court 
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of Chancery Rules do not have a default briefing schedule because counsel are 
expected to work together responsibly to craft a fair briefing schedule. 

c. Before a scheduling dispute is brought to the Court, a good-faith direct effort—in-
person or telephonic conversation—to work out the schedule by the senior 
Delaware lawyers is expected.   

d. Guidance for scheduling in non-expedited cases: 

i. In a non-expedited case, the general expectation for briefing a merits-
related motion, such as under Rule 12(b), Rule 12(c), or Rule 56, is for the 
opening brief to be due 30 days after the motion is filed, the answering 
brief to be due 30 days later, and the reply 15 days after that. 

ii. In a non-expedited case, the general expectation for briefing a discovery 
motion or non-case-dispositive procedural motion is for the motion to be a 
speaking motion.  If, instead, the motion is to be briefed, the opening brief 
should be filed with the motion.  The opposition would generally be due 
two weeks after the motion is filed and the reply one week after that. 

iii. When negotiating schedules in non-expedited cases, counsel should be 
considerate and respectful of each other’s legitimate professional and 
personal commitments.  There may be good cause for a schedule that 
departs from these guidelines. 

e. Guidance for scheduling in expedited cases: 

i. Expedited cases are unique.  The Court gives them priority.  Counsel 
should give them similar priority.   

ii. Briefing schedules should reflect the priority given to expedited cases.  
For non-case-dispositive motions, the time for responses and replies 
should generally be measured in days. 

iii. Parties in expedited proceedings should attempt to facilitate third-party 
discovery involving their non-party agents, such as investment banks.   

f. Guidance for scheduling in summary proceedings: 

i. Summary proceedings generally can be completed in 45-60 days.  A faster 
or slower schedule may be warranted based on external events or the 
complexity of the case.  Director information cases and stock list cases 
will move faster. 

ii. Because summary proceedings are by statute, “summary,” dispositive 
motion practice is often wasteful and delays final resolution.  The Court 
will therefore typically enter a schedule culminating in a prompt trial at 
which all arguments, factual and legal, can be presented summarily.  
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When discussing scheduling, parties should keep this in mind. 

iii. As a general rule, parties should allocate approximately one third of the 
total calendar time allotted for a summary proceeding to closing the 
pleadings and engaging in written discovery, one third for depositions and 
(if necessary) expert discovery, and one third for pre-trial preparation and 
trial, including briefing and the pre-trial order. 

iv. Because many summary proceedings can be decided on a short, largely 
undisputed record, parties should consider ways to present summary 
proceedings on a paper record, such as by a trial with oral argument on a 
stipulated paper record. 

g. Scheduling stipulations:   

i. Case scheduling stipulations are helpful because they inform the Court 
that a case or motion is being addressed. 

ii. Minor modifications to a briefing schedule or scheduling order that do not 
affect the date of the last brief or the hearing date do not require a 
stipulation.  Counsel may agree in a letter or email, which will have the 
same import as a formal stipulation. 

iii. The following exhibits provide sample scheduling stipulations: 

(a) Exhibit 1 – A sample scheduling stipulation for a Rule 12(b)(6) 
motion. 

(b) Exhibit 2 – A sample scheduling stipulation for cross-motions on 
summary judgment. 

(c) Exhibit 3 – A sample case scheduling stipulation for a summary 
proceeding. 

(d) Exhibit 4 – A sample scheduling stipulation for a preliminary 
injunction. 

(e) Exhibit 5 – A sample case scheduling stipulation for a plenary 
action. 

h. Recurring scheduling issues: 

i. Identification of witnesses so they can be deposed during the period for 
discovery:  Parties should generally use their reasonable best efforts to 
ensure that all witnesses who will testify at trial are deposed before trial.  
But parties sometimes fail to ask the standard interrogatory asking the 
other side to identify prospective trial witnesses.  Then, they complain of 
unfairness if their adversary identifies a trial witness who was not 
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deposed.  This problem, which is one of the complaining party’s own 
making, is avoided by using the standard interrogatory.  One way to avoid 
disputes about this is to pose an interrogatory early in the case asking the 
other side to identify prospective trial witnesses.  The party responding to 
that type of interrogatory should also facilitate efficient case processing by 
making a good faith effort to identify those persons under serious 
consideration to be trial witnesses, update the answer when required, and 
communicate in good faith with opposing counsel so that unnecessary 
deposition practice does not occur, but necessary depositions do.  Because 
parties can avoid the problem of having discovery-style examination at 
trial by using the standard interrogatory, parties who fail to do so run the 
risk of not being able to depose a witness before trial. 

ii. Expert reports:  

(a) In general, more confusion than efficiency arises when parties do 
not build in rebuttal reports, or even reports when necessary.  It is 
usually more efficient and less controversial in terms of generating 
disputes for the parties to have their experts exchange all of their 
reports, and only then be deposed.  Although there are a variety of 
ways to achieve the objective, the goal is that all experts should 
have completed their reports and analysis before they are deposed 
and before trial.  Absent extraordinary circumstances, no new 
expert analysis should be presented at trial. Rather, all expert 
analysis should be subject to fair testing through the pre-trial 
rebuttal or reply process and at deposition, so that parties and the 
Court have a reliable record on which to try the case.   

(b) In general, the Court prefers that parties stipulate to limit expert 
written discovery to the final report and materials relied on or 
considered by the expert.  Counsel should be aware that the Court 
understands the degree of involvement counsel typically has in 
preparing expert reports.  Cross-examination based on changes in 
drafts is usually an uninformative exercise.  

(c)  Scheduling orders generally should contain a provision:   
 

(i) Requiring the parties to identify any expert witnesses and 
the topics the expert(s) will offer testimony on; and 

 
(ii) Specifying a schedule for the submission of expert reports.   

 
(d) A sample expert discovery stipulation can be found at Exhibit 6.   

iii. The temporal relation of dispositive motions to the trial:  

(a) Parties often provide for summary judgment motions to be filed at 
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the end of discovery with briefing to be completed on the motions 
very shortly before the pre-trial briefs and the pre-trial stipulation 
are due, and trial is to commence.  This creates inefficiency and a 
false exigency in non-expedited cases.  If the parties genuinely 
believe that a set of undisputed facts may exist on which a 
dispositive legal ruling may be made, then they should build time 
in for the Court to resolve the motion on a non-emergency basis.   

(b) Litigants should consider whether summary judgment is an 
efficient or appropriate vehicle if the “undisputed” facts arrive in 
boxes from each side containing hundreds of exhibits with briefs 
arguing different versions of events.  Likewise, if only a subset of 
issues is susceptible of resolution on summary judgment, the 
parties should consider whether the delay in trial is worth the cost, 
as opposed to including all the legal and factual arguments in the 
trial briefs.   

5. Pleadings 

a. Answers:   

i. An answer should repeat the allegations of the complaint and then set forth 
the response below each allegation.  Otherwise the Court has to look back 
and forth from answer to complaint to see what is being denied.   

ii. Parties should take seriously the provisions of Rule 8(b) and not 
aggressively deny basic facts without a good faith basis for doing so. 

iii. It should go without saying that parties must have a Rule 11 basis for 
affirmative defenses.  Parties should not rotely recite a laundry list of 
affirmative defenses, without carefully considering the applicability of 
each defense to the facts of the case. 

iv. The same principles apply to replies to counterclaims. 

b. Amendments to pleadings:   

i. If a party intends to oppose an amended pleading because the amendment 
would be futile, the Court prefers for the parties to stipulate to the 
amendment while reserving the right to challenge the sufficiency of the 
amended pleading at the time a response is due or through an appropriate 
motion.  Although it is not improper to oppose a motion to amend because 
the amendment would be futile, it is cumbersome because it results in 
briefing that is to some extent duplicative of a motion to dismiss, but with 
the party who would normally bear the burden on such a motion filing 
only one brief. 

(a)  
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ii. An amended pleading should be filed as a separate docket entry.  Do not 
simply refer back to the version that was attached to the motion to amend.  
That version is hard to find.  It is also often unsigned and unverified and 
therefore does not comply with Rules 2(aa) and 11. 

6. Motions 

a. A submission of 15 pages or less may be submitted appropriately as a speaking 
motion with numbered paragraphs.  A submission longer than 15 pages should be 
submitted as a motion with a supporting brief so that the Court has the benefit of 
the structure established by Rule 171, including a table of contents and table of 
authorities. 

b. 12(b)(6) or 12(c) Motions:   

i. A Bound Copy of the Complaint and its Exhibits:  Please submit two 
properly bound copies of the operative complaint and its exhibits when 
dismissal briefing is proceeding, as these are the key documents. 

ii. Motions That Are Not 12(b)(6) or 12(c) Motions:  It is a jarring 
experience for new law clerks to be given a box containing huge 
appendices that support a 12(b)(6) or 12(c) motion.  For the judges of the 
Court of Chancery, that experience is also eyebrow raising as a challenge 
to a complaint must accept the well-pled facts as true and rely in addition 
only on the unambiguous terms of certain discrete kinds of documents 
(e.g., the contract in a contract case).  Given the settled procedural 
standard, counsel should consider whether a 12(b)(6) or 12(c) motion is 
really appropriate if a large appendix is required.  More typically, the need 
for an appendix signals a desire to argue a different set of facts, 
implicating at best Rule 56 and usually opening the door to at least some 
discovery before the motion can be considered.  As such, counsel should 
think before filing a 12(b)(6) or 12(c) motion about conferring with the 
other side about an approach to discovery that would facilitate an early 
summary judgment motion instead.  

c. Motions to expedite:   

i. Although a motion to expedite historically has sometimes been viewed as 
superfluous for a summary proceeding, a short motion can provide the 
Court with helpful context.  The motion to expedite in a summary 
proceeding need not justify the need for expedition.  Rather, it can simply 
make reference to the statutory authority for summary treatment, then 
address the desired schedule, including any external events that would 
make a particular schedule appropriate. 

ii. The response to a motion to expedite should be in the form of an 
opposition to a motion.  By statute, summary proceedings must be held 
promptly.  Your opposition should therefore focus on what is a reasonable 
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schedule given the circumstances facing the parties. 

iii. Parties should outline their respective preferred schedules in the motion to 
expedite and opposition.  The Court should not be left in the dark until the 
teleconference.  To the extent parties can agree on all or a portion of an 
expedited schedule, they should do so. 

iv. For initial case scheduling issues, if a plaintiff has sought expedited 
treatment or filed a summary proceeding, and if the plaintiff has made a 
good-faith effort to provide copies of the papers to the defendant(s) or 
their counsel and to speak directly to them if possible, then the plaintiff 
can and should contact Chambers to obtain a scheduling conference.   

(a) The fact that the default date to respond to the complaint has not 
passed will not affect the Court’s willingness to entertain the 
scheduling conference.   

(b) The need for a defendant to obtain Delaware counsel will not 
affect the Court’s willingness to entertain the scheduling 
conference.  The Court generally will permit non-Delaware 
counsel, including in-house counsel, to appear for purposes of the 
initial scheduling conference.  Regardless, there is a sufficient pool 
of quality Delaware lawyers available that a delay in securing 
Delaware counsel should be rare. 

d. Pro Hac Vice Motions:  Opposing counsel should contact Chambers promptly 
with any objection to a pro hac vice motion.  Otherwise, the motion will be 
deemed unopposed. 

e. Motions for Commission:  Moving counsel should advise Chambers whether a 
motion is opposed or unopposed.  Opposing counsel should respond by a single 
copy of a short letter promptly when asked by moving counsel if a motion for 
commission is opposed. 

f. Substantive cross-motions: 

i. If substantive cross-motions are contemplated, such as for judgment on the 
pleadings or for summary judgment, the parties shall work to reduce the 
number of briefs.  A four-brief sequence rather than a six-brief sequence is 
preferred.   

ii. If there are multiple parties, the parties should consider the commonality 
of issues and attempt to come up with a logical sequence and coordination 
that reduces the number of briefs.  In cases with large numbers of parties 
who each intend to file motions, the parties should consider filing briefs 
with colored covers like those used in the Supreme Court to help all 
concerned collate and use the briefs efficiently. 
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iii. Take note of the caution, set forth above, regarding the scheduling of 
dispositive cross-motions close to trial. 

7. Discovery Disputes 

a. Parties should meet and confer before bringing discovery disputes to the Court’s 
attention.  The Court will not be inclined to consider arguments or authorities that 
have not previously been presented to the other side.  If the argument or authority 
had been presented, perhaps the dispute would have been resolved.  

b. If one party moved to compel or seeks a protective order, the responding party 
should not cross-move on the identical issue just to get the last (and fourth) brief.  
In ruling on a motion to compel, the Court can grant any relief that would be 
sought by way of protective order.  See Rules 26(c) & 37(a)(4)(B) & (C).  
Likewise, in ruling on a motion for protective order, the Court can grant any relief 
that would be sought by way of a motion to compel.  See Rule 26(c).   

8. Confidentiality Stipulations and Orders 

a. Confidentiality stipulations and orders should recognize that proceedings in open 
court are generally public and that materials used in open court become part of the 
public record.  These stipulations also typically cover more than the topics 
covered by Rule 5 and should typically reference Rule 26 as well.  A stipulation 
should not provide that confidentiality restrictions would “continue to be binding 
throughout and after the conclusion of the Litigation, including without limitation, 
any appeals therefrom” without making any exception for information that 
becomes part of the public record.  Such a restriction as drafted is overbroad and 
an invalid prior restraint. 

b. If counsel believes that certain limited and highly confidential information 
requires that the courtroom be closed, then counsel should make an application 
well in advance of the hearing in question.  In some circumstances, it may be 
appropriate for counsel to agree on a more limited procedure to protect 
confidentiality (for example, agreeing to use aliases to refer to certain non-parties 
in court), and inform the Court of that agreement. 

c. Responsibilities of Parties Obtaining Access To Confidential Information:  
Litigation in the Court of Chancery often involves the production in discovery of 
very sensitive, non-public information.  When litigants and their counsel and 
advisors obtain access to such information, it is their responsibility to abide 
strictly by the terms of the confidentiality order in place.  Particularly troubling 
have been situations when litigants have had access to confidential, non-public 
information about the value of a public corporation and have traded in the 
securities of that corporation.  If a litigant or a litigant’s advisor engages in such 
trading, they should expect to be subject to intensive scrutiny and, at minimum, to 
face the requirement of reporting themselves to the Securities and Exchange 
Commission and possibly even worse sanctions, including the mandatory 
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disgorgement of any trading profits and a potential bar to acting as a class 
representative in future class or derivative actions in this Court.  To avoid these 
situations, counsel for litigants and their advisors who receive access to 
confidential, non-public information should discuss these principles with them 
and advise them that procedures need to be in place to avoid violations of the 
order and trading in securities on the basis of confidential, non-public 
information.  More generally, litigants and non-litigants who access confidential 
discovery material under a confidentiality order of this Court should be reminded 
by counsel that their use and handling of such confidential information may also 
be subject to other laws and regulations of the State of Delaware and other 
jurisdictions protecting personal privacy and other public policy purposes. 

d. Two sample confidentiality stipulations are attached as Exhibits 7 and 8, and 
available on the Court’s website. 

9. Compendia and Appendices 

a. The compendium is counsel’s opportunity to provide the Court with authorities 
that the Court otherwise does not have at its fingertips.   

i. Each member of the Court has in Chambers a set of the Delaware case 
reporters and the Delaware statutes.  Hence a compendium need not 
include these authorities. 

ii. Rule 171(h) calls for a party to provide unreported decisions because these 
decisions are not in the books that are readily available to the Court.  
Authorities from non-Delaware jurisdictions are similarly not readily 
available to the Court and must be pulled from Westlaw or Lexis.  Well-
advised practitioners will include the key non-Delaware authorities, even 
if they are formal, published decisions. 

iii. The Court has ready access to the major Delaware treatises.  If you are 
relying on excerpts from other treatises or practitioner pieces, consider 
including these materials in the compendium. 

iv. A compendium that includes every single unreported or non-Delaware 
authority will be large and cumbersome.  The members of the Court often 
carry compendia with them.  Include the decisions that the Court should 
read.  As a rough guideline, if a case is cited only once, consider leaving it 
out of the compendium.  If a case already has been provided in an earlier 
compendium, simply note that fact.  You need not provide an additional 
copy. 

v. Use your judgment.  If you are confident enough to compile a shorter 
compendium of what you consider the key authorities, feel free to submit 
it, and even include the key Delaware published materials.  Counsel who 
give the Court and its law clerks handy-to-use compilations of the key 
legal sources are likely to best ensure that the Court understands their 
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arguments.  This is also true of the key factual exhibits. 

b. The appendix is counsel’s opportunity to provide the Court with the documentary 
information necessary to decide a motion.  As with compendia, members of the 
Court often carry appendices with them.  To the extent possible, parties 
responding to a motion or opening brief should avoid duplicating materials in 
their own appendices.  The Court does not need multiple copies of large 
documents.  Cite to the document that appeared in the appendix that accompanied 
the opening brief. 

c. Use tabs.  For some reason, the advent of efiling has led some practitioners to 
believe that an untabbed appendix or compendium is useful.  It is not.  To find 
Exhibit 13, a tab is still necessary.  If you want the judge and law clerk to read 
your papers, it is critical to touch and feel the final version yourself with a view 
toward considering how reader-friendly it is.   

d. Avoid the Manhattan Phonebook.  If a submission is huge, uncomfortable to hold, 
and likely to fall apart, please break it into separate usable volumes. 

10. Trial Procedure 

a. Pre-trial orders: 

i. Parties should consider submitting the pre-trial order after the close of pre-
trial briefing so that the parties can take into account the other side’s briefs 
when negotiating stipulated issues of fact and drafting proposed issues of 
fact.  In the sections of the pre-trial order setting forth proposed findings 
of fact, a party may opt to include quotations from the other side’s briefs 
or expert reports with supporting citations.  If one side has made an 
assertion and the other side wants to adopt it, the Court likely will treat it 
as fact unless it appears completely contrary to the evidence or the 
opposing party changes its position and shows good cause for doing so. 

ii. All witnesses, including potential rebuttal witnesses, should be identified. 

b. Trial exhibits: 

i. Parties should prepare and submit Joint Exhibits.  Parties should not 
submit separate Plaintiffs’ Exhibits or Defense Exhibits.  Giving a 
document a “JX” number does not mean you are stipulating to its 
admissibility; it just helps eliminate redundancy and allows everyone to 
work off one original set of exhibits.  

ii. Exhibits should be in chronological order.  If the matter is highly 
expedited, such that chronological ordering is not feasible, parties should 
give the Court a chronological list of exhibits as soon as practicable. 

iii. Binders containing all exhibits that examining counsel expects to refer to 
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in examining a particular witness, and only those exhibits, are helpful to 
the Court in cases with a substantial number of trial exhibits. 

iv. Parties should work together to avoid duplication.  If a duplicate is 
discovered, it should be eliminated. 

v. Each side should plan its case so as to avoid deluging the Court with 
exhibits.  It is not acceptable to simply dump in every deposition exhibit. 

vi. Parties should deliver four copies of tabbed exhibit binders to the Register 
in Chancery not later than the day before trial begins.  The copies are 
allocated as follows:  Court, Witness Stand, Court Reporter, Judicial 
Clerk.  The Court Reporter’s copy should become the official copy after 
trial for purposes of appeal and should remain free of annotations.  
Binders should have rings that measure no more than 2” in circumference.  
A binder with 2” rings will measure 3” across the spine.  The Court, its 
staff, and the Court Reporters have found that larger binders are 
cumbersome. 

vii. Parties should meet and confer regarding and attempt to resolve as many 
evidentiary issues as possible.   

(a) Any objections to proposed exhibits or witnesses shall be 
identified in the pre-trial order. 

(b) Major evidentiary issues should be raised by motion in limine.   

(c) Minor evidentiary issues should be addressed during trial or 
reserved for post-trial briefs. 

(d) Any evidentiary objections not raised as set forth above will be 
deemed waived. 

c. Trial procedure: 

i. Parties should expect to divide trial time equally. 

(a) If your side is talking, it comes out of your time.  This includes 
questioning witnesses, making objections, and arguing points. 

(b) Parties should track time usage.  Beginning with day two of a 
multi-day trial, the parties should confer and agree at the lunch 
break or at the end of each day on time usage to date and the 
anticipated time remaining for each side. 

ii. As a general principle, whoever has the burden of proof should present 
their case first and control the call of the witnesses.  This means that the 
party with the burden of proof may call an opposing party’s witness as 
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part of its case-in-chief. 

iii. As a general principle, witnesses should appear only once unless recalled 
in the rebuttal case.  If both sides are calling a witness, then the party with 
the burden of proof has the option of how to proceed.  The Court generally 
finds that it is more efficient and comprehensible to hear witnesses tell 
their own story first and then be cross-examined.  If the party with the 
burden of proof elects to proceed in that fashion, then at the time the 
witness is called, the party controlling the witness would present the 
witness first, then the other side would cross-examine the witness without 
any limitation to the scope of direct.  Alternatively, the party with the 
burden of proof may elect to proceed with a hostile examination of the 
witness.  If this course is followed, then the party controlling the witness 
will be permitted to follow with a complete direct examination. 

11. Forms of Order 

a. Parties should work cooperatively to agree upon forms of order.   

b. An order may be agreed as to form so as to avoid any argument that a party has 
waived a right to appeal or to revisit an issue that has been determined 
preliminarily for purposes of an injunction, discovery, or similar pre-trial purpose. 

c. If parties are truly unable to agree, then the prevailing party should submit a form 
of order under a cover letter that identifies the issues between the parties and 
explains why the proposed form of order addresses them appropriately. 

i. Under the principle that letters should be short, a party should submit a 
motion for entry of order if there are a large number of issues. 

ii. The non-prevailing party should respond by letter or opposition and 
provide a mark-up of the prevailing party’s proposed form of order.  The 
non-prevailing party should not respond with a completely different form 
of order.   

iii. The prevailing party should then reply. 

iv. If a motion or relief was granted in part and the Court has not otherwise 
directed a party to take the lead on submitting a form of order, then the 
movant is the prevailing party for purposes of initiating the submissions. 

d. If the Court has requested a form of order, then unless otherwise directed, a form 
of order should be submitted within one week of the ruling. 

12. Representative Actions 

a. Parties to representative actions who are aware of other proceedings involving the 
same subject matter should (i) advise the Court promptly of the existence of the 
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other matters and (ii) regularly update the Court regarding the status of the other 
matters. 

b. Settlements: 

i. If a settlement has been reached in representative litigation challenging a 
pending transaction, the parties should advise the Court promptly and 
submit the memorandum of understanding.  The settlement should be 
presented promptly for approval following the closing of the transaction. 

ii. The scheduling order for a representative action settlement should provide 
for the following: 

(a) Mailing of a notice at least 60 days before the hearing date, with a 
shorter time only upon application and for good cause shown; 

(b) A brief in support of the settlement and any supporting documents 
to be filed 15 days before the hearing date; 

(c) Objections to be filed 10 days before the hearing date, and 

(d) A short reply in support of the settlement and in response to any 
objections five days prior to the hearing date. 

(e) A sample settlement scheduling order appears as Exhibit 9. 


