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Foreword

The role of the International Court of Justice (IC]), which has its seat in The
Hague (Netherlands), is to settle in accordance with international law disputes
submitted to it by States. In addition, certain international organs and agencies
are entitled to call upon it for advisory opinions. Also known as the “World Court”,
the ICJ is the principal judicial organ of the United Nations. It was set up in
June 1945 under the Charter of the United Nations and began its activities in
April 1946.

The ICJ is the highest court in the world and the only one with both general
and universal jurisdiction: it is open to all Member States of the United Nations
and, subject to the provisions of its Statute, may entertain any question of inter-
national law.

The ICJ should not be confused with the other — mostly criminal — interna-
tional judicial institutions based in The Hague, which were established much more
recently, for example the International Criminal Tribunal for the former Yugoslavia
(ICTY, an ad hoc court created by the Security Council) or the International Crim-
inal Court (ICC, the first permanent international criminal court, established by
treaty, which does not belong to the United Nations system). These criminal courts
and tribunals have limited jurisdiction and may only try individuals for acts con-
stituting international crimes (genocide, crimes against humanity, war crimes).

The purpose of the present handbook is to provide, without excessive detail,
the basis for a better practical understanding of the facts concerning the history,
composition, jurisdiction, procedure and decisions of the International Court of
Justice. In no way does it commit the Court, nor does it provide any interpretation
of the Court’s decisions, the actual texts of which alone are authoritative.

This handbook was first published in 1976, with a second edition in 1979, a
third in 1986, a fourth in 1996, on the occasion of the fiftieth anniversary of the
Court’s inaugural sitting, and a fifth in 2004. The handbook does not constitute
an official publication of the Court and has been prepared by the Registry, which
is alone responsible for its content.

%

The International Court of Justice is to be distinguished from its predecessor,
the Permanent Court of International Justice (1922-1940, see below pp. 12-15).
To avoid confusion in references to cases decided by the two Courts, an aster-
isk (*) has been placed before the names of cases decided by the Permanent
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Court of International Justice. The abbreviations ICJ and PCIJ are used respectively
to designate the two Courts.

For statistical purposes, cases which were entered in the Court’s General List
prior to the adoption of the 1978 Rules of Court (see below p. 17) are included,
even when the application recognized that the opposing party declined to accept
the jurisdiction of the Court. Since the adoption of the 1978 Rules of Court, such
applications are no longer considered as ordinary applications and are no longer
entered in the General List; they are therefore disregarded in the statistics, unless
the State against which the application was made consented to the Court’s juris-
diction in the case.

The information contained in this handbook was last updated on 31 Decem-
ber 2013.

The regions into which the States of the globe are divided in this handbook
correspond to the regional groupings in the General Assembly of the United
Nations.

For all information concerning the Court, please contact:

The Registrar of the International Court of Justice,
Peace Palace,

2517 KJ The Hague, Netherlands

(telephone (31-70) 302 23 23;

fax (31-70) 364 99 28;

e-mail: information@icj-cij.org)
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1. History

The creation of the Court represented the culmination of a long development
of methods for the pacific settlement of international disputes, the origins of which
can be said to go back to classical times.

Article 33 of the United Nations Charter lists the following methods for the
pacific settlement of disputes between States: negotiation, enquiry, mediation,
conciliation, arbitration, judicial settlement, and resort to regional agencies or
arrangements, to which good offices should also be added. Among these methods,
certain involve appealing to third parties. For example, mediation places the par-
ties to a dispute in a position in which they can themselves resolve their dispute
thanks to the intervention of a third party. Arbitration goes further, in the sense
that the dispute is in fact submitted to the decision or award of an impartial third
party, so that a binding settlement can be achieved. The same is true of judicial
settlement, except that a court is subject to stricter rules than an arbitral tribunal
in procedural matters, for example. Historically speaking, mediation and arbitra-
tion preceded judicial settlement. The former was known, for example, in ancient
India, whilst numerous examples of the latter are to be found in ancient Greece,
in China, among the Arabian tribes, in the early Islamic world, in maritime cus-
tomary law in medieval Europe and in Papal practice.

The modern history of international arbitration is, however, generally recog-
nized as dating from the so-called Jay Treaty of 1794 between the United States
of America and Great Britain. This Treaty of Amity, Commerce and Navigation
provided for the creation of three mixed commissions, composed of American
and British nationals in equal numbers, who were tasked with settling a number
of outstanding questions between the two countries which it had not been pos-
sible to resolve by negotiation. Whilst it is true that these mixed commissions
were not strictly speaking organs of third-party adjudication, they were intended
to function to some extent as tribunals. They re-awakened interest in the process
of arbitration. Throughout the nineteenth century, the United States and the United
Kingdom had recourse to them, as did other States in Europe and the Americas.

The Alabama Claims arbitration in 1872 between the United Kingdom and the
United States marked the start of a second, and still more decisive, phase in the
development of international arbitration. Under the Treaty of Washington of 1871,
the United States and the United Kingdom agreed to submit to arbitration claims
by the former for alleged breaches of neutrality by the latter during the American
Civil War. The two countries set out certain rules governing the duties of neutral
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governments that were to be applied by the tribunal, which they agreed should
consist of five members, to be appointed respectively by the Heads of State of
the United States, the United Kingdom, Brazil, Italy and Switzerland, the last three
States not being parties to the case. The award of the arbitral tribunal ordered
the United Kingdom to pay compensation, and the latter duly complied. The
proceedings served as a demonstration of the effectiveness of arbitration in
the settlement of a major dispute and it led during the latter years of the
nineteenth century to developments in various directions, namely:

— a sharp growth in the practice of inserting clauses in treaties providing for
recourse to arbitration in the event of a dispute between the parties;

— the conclusion of general arbitration treaties for the settlement of specified
classes of inter-State disputes;

— efforts to construct a general law of arbitration, so that countries wishing to
have recourse to this means of settling disputes would not be obliged to agree
each time on the procedure to be adopted, the composition of the tribunal,
the rules to be followed and the factors to be taken into consideration in ren-
dering the award;

— proposals for the creation of a permanent international arbitral tribunal in
order to obviate the need to set up a special ad hoc tribunal to decide each
dispute.

The Permanent Court of Arbitration
was founded in 1899

The Hague Peace Conference of 1899 marked the beginning of a third phase
in the modern history of international arbitration. The chief object of the Confer-
ence, in which — a remarkable innovation for the time — the smaller States of
Europe, some Asian States and Mexico also participated, was to discuss peace
and disarmament. It ended by adopting a Convention on the Pacific Settlement
of International Disputes, which dealt not only with arbitration but also with other
methods of pacific settlement, such as good offices and mediation. With respect
to arbitration, the 1899 Convention provided for the creation of permanent ma-
chinery which would enable arbitral tribunals to be set up as desired and would
facilitate their work. This institution, known as the Permanent Court of Arbitration
(PCA), consisted in essence of a panel of jurists designated by each country
acceding to the Convention — each such country being entitled to designate up
to four — from among whom the members of each arbitral tribunal could be
chosen'. The Convention further created a permanent Bureau, located at The

! Countries that have signed the Convention are commonly referred to as “Member States of the Per-

manent Court of Arbitration” and the jurists appointed by them as “members of the Permanent Court
of Arbitration”.
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Hague, with functions corresponding to those of a registry or a secretariat, and it
laid down a set of rules of procedure to govern the conduct of arbitrations. Tt will
be seen that the name “Permanent Court of Arbitration” is not a wholly accurate
description of the machinery set up by the Convention, which represented only
a method or device for facilitating the creation of arbitral tribunals as and when
necessary. Nevertheless, the system so established was permanent and the
Convention as it were “institutionalized” the law and practice of arbitration,
placing it on a more definite and more generally accepted footing.

The PCA was established in 1900 and began operating in 1902. A few years
later, in 1907, a second Hague Peace Conference, to which the States of Central
and Southern America were also invited, revised the Convention and improved
the rules governing arbitral proceedings. Some participants would have preferred
the Conference not to confine itself to improving the machinery created in 1899.
The United States Secretary of State, Elihu Root, had instructed the United States
delegation to work towards the creation of a permanent tribunal composed of
judges who were judicial officers and nothing else, who had no other occupation,
and who would devote their entire time to the trial and decision of international
cases by judicial methods. “These judges”, wrote Secretary Root, “should be so
selected from the different countries that the different systems of law and proce-
dure and the principal languages shall be fairly represented”. The United States,
the United Kingdom and Germany submitted a joint proposal for a permanent
court, but the Conference was unable to reach agreement upon it. It became
apparent in the course of the discussions that one of the major difficulties was that
of finding an acceptable way of choosing the judges, none of the proposals made
having managed to command general support. The Conference confined itself to
recommending that States should adopt a draft convention for the creation of a
court of arbitral justice as soon as agreement was reached “respecting the selection
of the judges and the constitution of the court”. Although this court never became
a reality, the draft convention enshrined certain fundamental ideas that some years
later were to serve as a source of inspiration for the drafting of the Statute of the
Permanent Court of International Justice (PCIJ). The court of arbitral justice, “com-
posed of judges representing the various judicial systems of the world, and cap-
able of ensuring continuity in arbitral jurisprudence” was to have had its seat at
The Hague and to have had jurisdiction to entertain cases submitted to it pursuant
to a general treaty or in terms of a special agreement. Provision was made for
summary proceedings before a special delegation of three judges elected annually
and the convention was to be supplemented by rules to be determined by the
court itself.

Notwithstanding the fate of these proposals, the PCA, which in 1913 took up
residence in the Peace Palace that had been built for it from 1907 to 1913 thanks
to a gift from Andrew Carnegie, has made a positive contribution to the develop-
ment of international law. Among the classic cases that were decided before the
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Second World War through recourse to its machinery, mention may be made of
the Manouba and Carthage cases (1913) and of the Timor Frontiers (1914) and
Sovereignty over the Island of Palmas (1928) cases. For a long while thereafter,
the PCA experienced a significant lull in its activity, perhaps due in part to the
establishment of the PCIJ and its successor, the ICJ.

In the 1990s, however, the PCA underwent something of a revival. Today, a
large number of cases are pending before its machinery, involving a wide variety
of disputes between various combinations of States, State entities, international
organizations and private parties. Recent inter-State disputes in which the PCA
has acted as registry include the case between Eritrea and Yemen concerning
questions of territorial sovereignty and maritime delimitation (1998 and 1999);
the Boundary Commission (2008) and Claims Commission (2009) cases between
Eritrea and Ethiopia concerning, respectively, the delimitation of their boundary
and various claims of compensation following hostilities between them; the arbi-
tration between Ireland and the United Kingdom (2008) under the 1992 Conven-
tion for the Protection of the Marine Environment of the North-East Atlantic
(OSPAR); the Indus Waters Kishenganga arbitration between Pakistan and India;
and various arbitrations under Annex VII of the 1982 United Nations Convention
on the Law of the Sea, including an environmental dispute in the Mox Plant case
between Ireland and the United Kingdom (2008) and several maritime delimita-
tions: Barbados/Trinidad and Tobago (2000), Guyana/Suriname (2007) and
Bangladesh/India (since 2010). The PCA also acted as registry in the boundary
dispute between the Government of Sudan and the Sudan People’s Liberation
Movement/Army (2009).

Disputes between private parties and States or State entities have long been
part of the PCA’s mandate, starting with the Radio Corporation of America v.
China arbitration in 1935, the first of its kind. Investment disputes between private
parties and host States under bilateral and multilateral investment treaties currently
constitute about two-thirds of the PCA’s arbitrations.

The PCIJ (1922-1946) was created
by the League of Nations

Article 14 of the Covenant of the League of Nations gave the Council of the
League responsibility for formulating plans for the establishment of a Permanent
Court of International Justice, such a court to be competent not only to entertain
any dispute of an international character submitted to it by the parties to the dis-
pute, but also to give an advisory opinion upon any dispute or question referred
to it by the Council or by the Assembly.

It remained for the League Council to take the necessary action to give effect
to Article 14. At its second session early in 1920, the Council appointed an
Advisory Committee of Jurists to submit a report on the establishment of the
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PCIJ. The Committee sat in The Hague, under the chairmanship of Baron
Descamps (Belgium), a renowned statesman and academic. In August 1920, a
report containing a preliminary draft statute for the future Court was submitted
to the Council, which, after making certain amendments, transmitted it to the
First Assembly of the League of Nations, which opened at Geneva in November
of that year. The Assembly instructed its Third Committee to examine the
question of the Court’s constitution. In December 1920, after an exhaustive
study of the latter by a sub-committee, the Committee submitted a revised draft
to the Assembly, which was unanimously adopted and which became the
Statute of the PCIJ. The Assembly took the view that a vote alone would
not be sufficient to establish the PCIJ and that each State represented
in the Assembly would formally have to ratify the Statute. In a resolution of
13 December 1920, it called upon the Council to submit to the members of the
League of Nations a protocol adopting the Statute and decided that the Statute
should come into force as soon as the protocol had been ratified by a majority
of Member States. The protocol was opened for signature on 16 December. By
the time of the next meeting of the Assembly, in September 1921, a majority of
the members of the League had signed and ratified the protocol. The Statute
thus entered into force. It was revised only once, in 1929, the revised version
coming into force in 1936.

Among other things, the new Statute resolved the previously insurmountable
problem of the election of the members of a permanent international tribunal:
it provided that the judges were to be elected concurrently but independently
by the Council and the Assembly of the League, and that those elected “should
represent the main forms of civilization and the principal legal systems of the
world”. Simple as this solution may now seem, in 1920 it was a consider-
able achievement to have devised it. The first elections were held on
14 September 1921. Following steps taken by the Netherlands Government in
the spring of 1919, it was decided that the PCIJ should have its permanent seat
at the Peace Palace in The Hague. It was accordingly in the Peace Palace that
on 30 January 1922 the Court’s preliminary session devoted to the elaboration of
the Court’s Rules opened, and it was there too that its inaugural sitting was held
on 15 February 1922, with the Dutch jurist Loder as President.

The PCIJ was thus a working reality. The great advance it represented in the
history of international legal proceedings can be appreciated by considering the
following:

— Unlike arbitral tribunals, the PCIJ was a permanently constituted body gov-

erned by its own Statute and Rules of Procedure, fixed beforehand and binding
on all parties having recourse to the Court.

— It had a permanent Registry which, inter alia, served as a channel of commu-
nication with governments and international bodies.



THE INTERNATIONAL COURT OF JUSTICE : HANDBOOK

— Its proceedings were largely public and provision was made for the publica-
tion of the written pleadings, of verbatim records of the sittings and of all
documentary evidence submitted to it.

— As a permanent tribunal, it was able to develop a constant practice and
maintain a certain continuity in its decisions, thereby contributing to both legal
certainty and the development of international law.

— In principle the PCIJ was accessible to all States for the judicial settlement of
their international disputes and they were able to declare beforehand that, for
certain classes of legal disputes, they recognized the Court’s jurisdiction as
compulsory in relation to other States accepting the same obligation.

— The PCIJ was empowered to give advisory opinions on any dispute or
question referred to it by the League of Nations Council or Assembly.

— The Court’s Statute specifically listed the sources of law it was to apply in
deciding contentious cases and giving advisory opinions, without prejudice
to the power of the Court to decide a case ex aequo et bono if the parties so
agreed.

— The PCIJ was more representative of the international community and of the
major legal systems of the world than any previous international tribunal.

Although the PCIJ was brought into being through, and by, the League of
Nations, it was nevertheless not formally a part of the League. There was a close
association between the two bodies, which found expression inter alia in the fact
that the League Council and Assembly periodically elected the Members of the
Court and that both the Council and Assembly were entitled to seek advisory
opinions from the Court. Moreover, the Assembly adopted the Court’s budget.
But the Court never formed an integral part of the League, just as the Statute never
formed part of the Covenant. In particular, a Member State of the League of
Nations was not by this fact alone automatically a party to the Court’s Statute.

Between 1922 and 1940 the PCIJ dealt with 29 contentious cases between States
and delivered 27 advisory opinions. At the same time, several hundred treaties,
conventions and declarations conferred jurisdiction upon it over specified classes
of disputes. Thus, any doubts that might have existed as to whether a permanent
international judicial tribunal could function in a practical and effective manner
were dispelled. The Court’s value to the international community was demon-
strated in a number of ways. First, it developed a true judicial technique, which
found expression in the Rules of Court, drawn up by the PCIJ in 1922 and
subsequently revised on three occasions: in 1926, 1931 and 1936. Mention should
also be made of the PCIJ’s Resolution concerning the Judicial Practice of the Court,
adopted in 1931 and revised in 1936, which laid down the internal procedure to
be applied during the Court’s deliberations on each case. In addition, whilst
helping to resolve some serious international disputes, many of them con-
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sequences of the First World War, the decisions of the PCIJ often clarified
previously unclear areas of international law or contributed to its development.

The ICJ is the principal judicial organ
of the United Nations

The outbreak of war in September 1939 inevitably had serious consequences
for the PCIJ, which had already for some years been experiencing a period of
diminished activity. After its last public sitting on 4 December 1939, the PCIJ did
not deal with any judicial business and no further judicial elections were held.
In 1940, the Court removed to Geneva, a single judge remaining at The Hague,
together with a few Registry officials of Dutch nationality.

The upheavals of war led to renewed thought about the future of the Court
and the creation of a new international legal order. In 1942, the United States
Secretary of State and the Foreign Secretary of the United Kingdom declared
themselves in favour of the establishment or re-establishment of an international
court after the war, and the Inter-American Juridical Committee recommended
the extension of the PCIJ’s jurisdiction. Early in 1943, the British Government took
the initiative of inviting a number of experts to London to constitute an informal
Inter-Allied Committee to examine the matter. This Committee, under the
chairmanship of Sir William Malkin (United Kingdom), held 19 meetings, which
were attended by jurists from 11 countries. In its report, which was published on
10 February 1944, it recommended:

— that the Statute of any new international court created should be based on
that of the PCIJ;

— that advisory jurisdiction should be retained in the case of the new Court;

— that acceptance of the jurisdiction of the new Court should not be compul-
sory;

— that the Court should have no jurisdiction to deal with essentially political
matters.

Meanwhile, on 30 October 1943, following a conference between China, the
USSR, the United Kingdom and the United States, a joint declaration was issued
recognizing the necessity

“of establishing at the earliest practicable date a general international
organization, based on the principle of the sovereign equality of all
peace-loving States, and open to membership by all such States, large and
small, for the maintenance of international peace and security”.

This declaration led to exchanges between the Four Powers at Dumbarton
Oaks, resulting in the publication on 9 October 1944 of proposals for the
establishment of a general international organization, to include an international
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court of justice. The next step was the convening of a meeting in Washington, in
April 1945, of a committee of jurists representing 44 States. This Committee, under
the chairmanship of G. H. Hackworth (United States), was entrusted with the
preparation of a draft Statute for the future international court of justice, for
submission to the San Francisco Conference, which during the months of April to
June 1945 was to draw up the United Nations Charter. The draft Statute prepared
by the Committee was based on the Statute of the PCIJ and was thus not a
completely fresh text. The Committee nevertheless declined to take a position on
a number of points, which it felt should be decided by the Conference: should a
new court be created? In what form should the court’s mission as the principal
judicial organ of the United Nations be stated? Should the court’s jurisdiction be
compulsory and, if so, to what extent? How should the judges be elected? The
final decisions on these points, and on the definitive form of the Statute, were
taken at the San Francisco Conference, in which 50 States participated.

That Conference decided against compulsory jurisdiction and in favour of the
creation of an entirely new court, which would be a principal organ of the United
Nations, on the same footing as the General Assembly, the Security Council, the
Economic and Social Council, the Trusteeship Council and the Secretariat, and
with its Statute annexed to and forming part of the Charter. The chief reasons that
led the Conference to decide to create a new Court were the following:

— As the Court was to be the principal judicial organ of the United Nations, it
was considered inappropriate for this role to be filled by the PCIJ, which was
linked to the League of Nations, then on the verge of dissolution.

— The creation of a new Court was more logical in light of the fact that several
States that were parties to the Statute of the PCIJ were not represented at the
San Francisco Conference, and, conversely, several States represented at the
Conference were not parties to the Statute.

— There was a feeling in some quarters that the PCIJ formed part of an older
order, in which European States had dominated the political and legal affairs
of the international community, and that the creation of a new Court would
make judicial settlement more accessible to non-European States. This has in
fact happened as the membership of the United Nations has grown from
51 States in 1945 to 193 in 2013.

Participants at the San Francisco Conference nevertheless emphasized that all
continuity with the past should not be broken, particularly since the Statute of
the PCIJ had itself been drawn up on the basis of past experience, and it was
considered better not to change something that in general had worked well. The
Charter therefore plainly stated that the Statute of the ICJ was based upon that of
the PCIJ; moreover, provisions were included in it to ensure that the PCIJ’s juris-
diction was transferred as far as possible to the ICJ. The PCIJ met for the last time
in October 1945, when it was decided to take all appropriate measures to ensure
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the transfer of its archives and effects to the new ICJ, which, like its predecessor,
was to have its seat at the Peace Palace. The judges of the PCIJ still formally in
office all resigned on 31 January 1946, and the election of the first Members of
the ICJ took place on 5 February 1946, at the First Session of the United Nations
General Assembly and Security Council. In April 1946, the PCIJ was formally dis-
solved, and the ICJ, meeting for the first time, elected as its President Judge Guer-
rero, the last President of the PCIJ, and appointed the members of its Registry
(largely from among former officials of the PCIJ). On 18 April 1946, the new Court
held its inaugural public sitting.

The Statute and the Rules of Court

The Statute of the ICJ elaborates certain general principles laid down in Chap-
ter XIV of the Charter. Whilst it forms an integral part of the Charter, it is not
incorporated into it, but is simply annexed. This has avoided unbalancing the
111 articles of the Charter by the addition of the 70 articles of the Statute, and has
facilitated access to the Court for States that are not members of the United Nations
(see below p. 33). The articles of the Statute are divided into five chapters:
“Organization of the Court” (Arts. 2-33), “Competence of the Court” (Arts. 34-38),
“Procedure” (Arts. 39-64), “Advisory Opinions” (Arts. 65-68) and “Amendment”
(Arts. 69-70). The procedure for amending the Statute is the same as that for
amending the Charter, i.e., by a two-thirds majority vote in the General Assembly
and ratification by two-thirds of the States, including the permanent members of
the Security Council — the only difference being that States parties to the Statute
without being members of the United Nations are allowed to participate in the
vote in the General Assembly. Should the ICJ consider it desirable for its Statute
to be amended, it must submit a proposal to this effect to the General Assembly
by means of a written communication addressed to the Secretary-General. How-
ever, there has hitherto been no amendment of the Statute of the ICJ.

In pursuance of powers conferred upon it by the Statute, the ICJ has drawn up
its own Rules of Court. These Rules are intended to supplement the general rules
set forth in the Statute and to make detailed provision for the steps to be taken
to comply with them; however, the Rules may not contain any provisions that
are repugnant to the Statute or which confer upon the Court powers that go
beyond those conferred by the Statute.

The Rules of Court refer to the provisions of the Statute concerning the Court’s
procedure and the working of the Court and of the Registry, so that on many
points it is necessary to consult both documents. The ICJ is competent to amend
its Rules of Court, and can thus incorporate into them provisions embodying its
practice as this has developed. On 5 May 1940, it adopted Rules largely based on
the latest version of the Rules of Court of the PCIJ, which dated from 1936. In
1967, in the light of the experience it had acquired and of the need to adapt the
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Rules to changes that had taken place in the world and in the pace of international
events, it embarked upon a thorough revision of its Rules and set up a standing
committee for the purpose. On 10 May 1972, it adopted certain amendments
which came into force on 1 September that year. On 14 April 1978, the Court
adopted a thoroughly revised set of Rules which came into force on 1 July 1978.
The object of the changes made — at a time when the Court’s activity had un-
deniably fallen off — was to increase the flexibility of proceedings, making them
as simple and rapid as possible, and to help reduce the costs to the parties, in so
far as these matters depended upon the Court. On 5 December 2000, the Court
amended two articles of the 1978 Rules: Article 79 on preliminary objections and
Article 80 concerning counter-claims. The purpose of the new amendments was
to shorten the duration of these incidental proceedings and to clarify the rules in
force so as to reflect more faithfully the Court’s practice. The amended versions
of Articles 79 and 80 entered into force on 1 February 2001, with the previous
versions continuing to govern all phases of cases submitted to the Court before
that date. Amended and slightly simplified versions of the Preamble and of
Article 52 entered into force on 14 April 2005. On 29 September 2005, a new
version of Article 43 came into force, setting out the circumstances in which the
Court was required to notify a public international organization that is a party to
a convention whose construction may be in question in a case brought before it.

Moreover, since October 2001 the Court has issued Practice Directions for the
use of States appearing before it. These Directions involve no amendment of the
Rules but are supplemental to them. They are the fruit of the Court’s constant
review of its working methods, responding to a need to adapt to the considerable
growth in its activity over recent years. Reference will be made to certain of these
directions later in this handbook.

As at 31 December 2013, 129 contentious cases had been brought before the
Court (see below pp. 297-302), which had delivered 114 judgments (some cases
having been withdrawn). It had also given 27 advisory opinions (see below
pp. 303-304). The small number of cases initially submitted to the Court led to
the adoption of a resolution by the General Assembly in 1947 emphasizing the
need to make greater use of the Court. Shortly thereafter, the Court’s work
assumed a tempo comparable to that of the PCIJ. Then, starting in 1962, the States
which had created the ICJ appeared to be more reluctant to submit their disputes
to it. The number of cases submitted each year, which had averaged two or three
during the fifties, fell to none or one in the sixties; from July 1962 to January 1967
no new case was brought, and the situation was the same from February 1967
until August 1971. In the summer of 1970, at a time when the level of the Court’s
activity was in marked decline, 12 United Nations Member States suggested “that
a study should be undertaken . . . of the obstacles to the satisfactory functioning
of the International Court of Justice, and ways and means of removing them”,
including “additional possibilities for use of the Court that have not yet been
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adequately explored”. The General Assembly placed on its agenda an examination
of the Court’s role and, after several rounds of discussion and written observations,
on 12 November 1974 adopted a fresh resolution concerning the ICJ, which called
upon States “to keep under review the possibility of identifying cases in which
use [could] be made of the International Court of Justice” (resolution 3232 (XXIX)).
From 1972 the number of new cases brought to the Court accelerated. Between
1972 and 1989, new cases averaged from one to three each year. Between 1990
and 1999 — a period declared the “United Nations Decade of International Law”
by the General Assembly in its resolution 44/23 of 17 November 1989 — the Court
was asked to deal with 35 contentious cases and three requests for advisory opin-
ions. In his final report on the United Nations Decade of International Law
(A/54/362), the Secretary-General pointed out that the “promotion of means and
methods for the peaceful settlement of disputes between States, including resort
to, and full respect for, the International Court of Justice” had achieved notable
success over the period; this was welcomed by all the States which spoke at the
Decade’s closing session (General Assembly Plenary Session of 17 November 1999
(A/54/PV.55)). The Court’s level of judicial activity has remained very high to date.
Since 2000, it has rendered 41 judgments and given three advisory opinions. In
2012, the General Assembly recognized “the positive contribution of the Interna-
tional Court of Justice, the principal judicial organ of the United Nations, including
in adjudicating disputes among States, and the value of its work for the promotion
of the rule of law” (declaration of the high-level meeting of the General Assembly
on the rule of law at the national and international levels, A/RES/67/1).

For the texts of the two resolutions adopted by the General
Assembly concerning the use of the ICJ and the resolution relating
to the United Nations Decade of International Law, see below,
Annexes, pp. 278-283; the text of the resolution adopted by the
Assembly on 4 December 2000, on the commemoration of the
sixtieth anniversary of the International Court of Justice, is also
included as an Annex (pp. 284-285). The Charter of the United
Nations and the Statute and Rules of Court are published, together
with a number of other basic documents concerning the Court, in
the 1.CJ. Acts and Documents series; they are also available on
the Court’s website (www.icj-cij.org).






2. The Judges and the Registry

The Court is a body composed
of elected independent judges

The Members of the Court are elected by the Member States of the United
Nations (193 in total) and other States that are parties to the Statute of the ICJ on
an ad bhoc basis (as in the case of Switzerland, for example, prior to its accession
to the United Nations in 2002, see below p. 34). For obvious practical reasons,
the number of judges cannot be equal to that of those States. It was fixed at
15 when the revised version of the Statute of the PCIJ that came into force in
1936 was drafted, and has since remained unchanged, despite occasional sug-
gestions that the number be increased. The term of office of the judges is nine
years. In order to ensure a certain measure of institutional continuity, one-third
of the Courtt, i.e., five judges, is elected every three years. Judges are eligible for
re-election. Should a judge die or resign during his or her term of office, a special
election is held as soon as possible to choose a judge to fill the remainder of the
term.

The ICJ being the principal judicial organ of the United Nations, it is by that
Organization that the elections are conducted. Voting takes place both in the Gen-
eral Assembly and in the Security Council. Representatives of States parties to the
Statute without being members of the United Nations are admitted to the Assembly
for the occasion, whilst in the Security Council, for the purpose of these elections,
no right of veto applies and the required majority is eight. The two bodies con-
cerned vote simultaneously but separately. In order to be elected, a candidate
must receive an absolute majority of the votes in both the General Assembly and
the Security Council. This often requires multiple rounds of voting. There is a
conciliation procedure to cover cases where one or more vacancies remain after
three meetings have been held, and a further last-resort option in which the final
decision is taken by those judges who have already been elected. Neither of these
two possibilities has ever been used in respect of the ICJ; on the other hand, the
conciliation procedure was used during the first elections to the PCIJ, having
already been provided for in its Statute. The elections are generally held in
New York on the occasion of the annual autumn session of the General Assembly.
The judges elected at each triennial election (e.g., 2005, 2008, 2011, 2014, etc.)
begin their term of office on 6 February of the following year, after which the
Court proceeds to elect by secret ballot a President and Vice-President to hold
office for three years. As is the case for all other elections by the Court, an absolute
majority is necessary and there are no conditions with regard to nationality. After
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the President and the Vice-President, the order of seniority of Members of the
Court is determined by the date on which their term of office began, and, in the
case of judges taking office on the same day, by their age.

The provisions of the Statute concerning the composition of the ICJ, with a
view to gaining for the Court the confidence of the greatest possible number of
States, are careful to ensure that no State or group of States enjoys or appears to
enjoy any advantage over the others.

— All States parties to the Statute have the right to propose candidates. Proposals

22

are made not by the government of the State concerned, but by a group
consisting of the members of the Permanent Court of Arbitration (PCA)
designated by that State, i.e., by the four jurists who can be called upon to
serve as members of an arbitral tribunal under the Hague Conventions of 1899
and 1907 (see above pp. 10-11). In the case of countries not represented on
the PCA, nominations are made by a group constituted in the same way. Each
group can propose up to four candidates, not more than two of whom may
hold its nationality, whilst the others may be from any country whatsoever,
whether a party to the Statute or not and whether or not that country has
declared that it accepts the compulsory jurisdiction of the ICJ. The names of
candidates must be communicated to the Secretary-General of the United
Nations within a time-limit laid down by him.

The Court may not include more than one national of the same State. Should
two candidates having the same nationality be elected at the same time, only
the elder is considered to have been validly elected. It is possible, however,
for a State party to a case before the Court to choose a judge ad hoc with the
same nationality as an elected judge (see below p. 25). There is nothing to
prevent such a choice. Thus, in the case concerning the Request for Interpre-
tation of the Judgment of 15 June 1962 in the Case concerning the Temple of
Preah Vihear (Cambodia v. Thailand) (Cambodia v. Thailand), both Cambodia
and Thailand chose a judge ad hoc of French nationality. Since the Court
already included on its Bench an elected judge of French nationality, there
were three French judges sitting in that case.

At every election of Members of the Court, the General Assembly and the
Security Council are required to bear in mind “that in the body as a whole
representation of the main forms of civilization and of the principal legal systems
of the world should be assured”. In practice this principle has found expres-
sion in the distribution of membership of the IC] among the principal regions
of the globe. Today this distribution is as follows: Africa 3, Latin America and
the Caribbean 2, Asia 3, Western Europe and other States 5, Eastern Europe 2.
This corresponds to the distribution of membership within the Security Coun-
cil. Although there is no entitlement to membership on the part of any country,
the ICJ has generally always included judges of the nationality of the perma-
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nent members of the Security Council, with the sole exception of China. There
was, in fact, no Chinese Member of the Court from 1967 to 1984.

It should be stressed that, once elected, a Member of the Court is a delegate
neither of the government of his or her own country nor of that of any other
State. Unlike most other organs of international organizations, the Court is not
composed of representatives of governments. Members of the Court are inde-
pendent judges whose first task, before taking up their duties, is to make a solemn
declaration in open court that they will exercise their powers impartially and con-
scientiously. The Court has itself emphasized that it

“acts only on the basis of the law, independently of all outside influence
or interventions whatsoever, in the exercise of the judicial function
entrusted to it alone by the Charter and its Statute”.

In order to guarantee his or her independence, no Member of the Court can be
dismissed unless, in the unanimous opinion of the other Members, he or she no
longer fulfils the required conditions. This has never in fact happened.

The Statute stipulates that Members of the Court are to be elected

“from among persons of high moral character, who possess the qualifica-
tions required in their respective countries for appointment to the highest
judicial offices, or are jurisconsults of recognized competence in interna-
tional law”.

How has this worked out in practice? Of the 103 Members of the Court elected
between February 1946 and December 2013, 31 had held judicial office, eight of
them having served as chief justice of the supreme court of their respective coun-
tries; 41 had been barristers and 75 professors of law; 69 had occupied senior
administrative positions, such as legal adviser to the ministry of foreign affairs or
ambassador; and 25 had held cabinet rank, two even having been Head of State.
Almost all had played a relevant international role, having been, for instance,
members of the PCA (42) or of the United Nations International Law Commission
(38), participants in major international conferences as plenipotentiaries, etc. Some
of those elected had previously played a part in cases before the PCIJ or the ICJ
(39), in the role of agent, counsel or judge ad hoc. The average length of time
that judges have served on the Court is 10 years and 1 month, the longest period
being that of Judge Oda, at 27 years, and the shortest that of Judge Golunsky, at
17 months.

The Court is a permanent
international institution

Article 22, paragraph 1, of the Statute states that “the seat of the Court shall be
established at The Hague”, a city which is also the seat of the Government of the
Netherlands. The Court may, if it considers it desirable, hold sittings elsewhere,
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but this has never occurred. The Court occupies premises in the Peace Palace,
which are placed at its disposal by the Carnegie Foundation of the Netherlands
in return for a financial contribution by the United Nations, which in 2012
amounted to €1,264,152. It is assisted by its Registry (see below pp. 29-32) and
enjoys the facilities of the Peace Palace Library; the Court has as its neighbours
the PCA, which was founded in 1899, and the Hague Academy of International
Law, founded in 1923.

Although the ICJ is deemed to be permanently in session, only its President is
obliged to reside at The Hague. However, the other Members of the Court are
required to be permanently at its disposal except during judicial vacations or
leaves of absence, or when they are prevented from attending by illness or other
serious reason. In practice, the majority of Court Members reside at The Hague
and all will normally spend the greater part of the year there.

No Member of the Court may engage in any other occupation. He or she is not
allowed to exercise any political or administrative function, nor to act as agent,
counsel or advocate in any case. Any doubts with regard to this question are
settled by decision of the Court. The most it will permit — provided that the
exigencies of his or her Court duties so allow — is that a judge may investigate,
conciliate or arbitrate in certain cases not liable to be submitted to the ICJ, may
be a member of learned bodies, and may give lectures or attend meetings of a
purely academic nature. Members of the Court are thus subject to particularly
strict rules with regard to questions of incompatibility of functions.

The Members of the Court, when engaged on the business of the Court, enjoy
privileges and immunities comparable with those of the head of a diplomatic mis-
sion. At The Hague, the President takes precedence over the doyen of the diplo-
matic corps, after which there is an alternation of precedence as between judges
and ambassadors. The annual salary of Members of the Court, as well as the
annual pension they receive on leaving the Court, are determined by the General
Assembly as a special section in the United Nations budget, adopted on the pro-
posal of the Court (the Court’s total budget represented less than 2 per cent of
the regular budget of the United Nations in 1946, and now accounts for less than
1 per cent of it).

The work of the ICJ is directed and its administration supervised by its President.
The Court has set up the following bodies to assist him in his or her tasks: a
Budgetary and Administrative Committee, a Rules Committee and a Library Com-
mittee, all of them composed of Members of the Court. In addition, other ad hoc
committees have been formed to deal with issues such as information technology.
The Vice-President takes the place of the President if the latter is unable to fulfil
his or her duties or if the office of President becomes vacant, for which he receives
a special daily allowance. In the absence of the Vice-President, this role falls to
the senior judge.
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The composition of the Court may vary
from one case to another

When a case is submitted to the ICJ, various problems may arise with regard to
the Court’s composition (see also below pp. 64-65, 70-74 and 89-90). To begin
with, no judge may participate in the decision of any case in which he has
previously taken part in any capacity. Similarly, if a Member of the Court considers
that for any special reason he ought not to participate in a case, that judge must
so inform the President. It thus occasionally happens that one or more judges
abstain from sitting in a given case. Since there are no deputy-judges in the ICJ,
no one else is substituted for them. The President may also take the initiative in
indicating to a Member of the Court that in his or her opinion that judge should
not sit in a particular case. Any doubt or disagreement on this point is settled by
decision of the Court. Since 1978, the Rules have provided in Article 34 that parties
may inform the President confidentially in writing of facts which they consider to
be of possible relevance to the application of the provisions of the Statute in this
regard.

A judge who, without having taken part in a case or having a special reason
for refraining from sitting, simply happens to be a national of one of the parties,
retains his or her right to sit, though should that judge be the President, his/her
functions in the case will be exercised by the Vice-President.

Judges ad hoc

Under Article 31, paragraphs 2 and 3, of the Statute, a party not having a
judge of its nationality on the Bench may choose a person to sit as judge ad hoc
in that specific case under the conditions laid down in Articles 35 to 37 of the
Rules of Court. Before taking up his duties, a judge ad hoc is required to make
the same solemn declaration as an elected Member of the Court and takes part
in any decision concerning the case on terms of complete equality with his or
her colleagues. A judge ad hoc receives compensation for every day spent dis-
charging his or her duties, that is to say, every day that the judge ad hoc spends
in The Hague in order to take part in the Court’s work, plus each day devoted
to consideration of the case outside The Hague. A party must announce as soon
as possible its intention of choosing a judge ad hoc. In cases which occur from
time to time, where there are more than two parties to the dispute, it is laid
down that parties which are in fact acting in the same interest are restricted to
a single judge ad hoc between them — or, if one of them already has a judge
of its nationality on the Bench, they are not entitled to choose a judge ad hoc
at all. There are accordingly various possibilities, the following of which have
actually occurred in practice: two regular judges having the nationality of the
parties; two judges ad hoc; a regular judge of the nationality of one of the
parties and a judge ad bhoc; neither a regular judge having the nationality of
one of the parties nor a judge ad boc. Since 1946, 104 individuals have sat as
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judges ad hoc?, 17 of whom have been elected Members of the Court at another
time, 15 others having been proposed as candidates for election to the Court.
Since there is no requirement laid down concerning the nationality of a judge
ad hoc (unlike the situation that obtained prior to 1936), he or she may have
the nationality of a country other than the one which chooses him/her (which
has been the case in approximately half of all nominations) and even have the
same nationality as an elected Member of the Court (which happened twice at
the PCIJ and has occurred 21 times at the IC)).

Commentators tend to be sparing in their criticism of the right of elected judges
having the nationality of one of the parties to sit, since purely on the basis of the
publicly announced results of the Court’s voting and the published texts of separate
or dissenting opinions, it is evident that they have often voted against the submis-
sions of their country of origin (e.g., Judge Anzilotti, Judge Basdevant, Lord Finlay,
Sir Arnold McNair and Judges Schwebel and Buergenthal). The institution of the
judge ad hoc, on the other hand, has not received unanimous support. Whilst the
Inter-Allied Committee of 1943-1944 (see above p. 15) argued that

“countries will not in fact feel full confidence in the decision of the Court
in a case in which they are concerned if the Court includes no judge of
their own nationality, particularly if it includes a judge of the nationality
of the other party”,

certain members of the Sixth Committee of the General Assembly of the United
Nations expressed the view, during the discussions between 1970 and 1974 on
the role of the Court,

“that the institution, which was a survival of the old arbitral procedures,
was justified only by the novel character of the international judicial juris-
diction and would no doubt disappear as such jurisdiction became more
firmly established”.

Nevertheless, numerous writers take the view that it is useful for the Court to
have participating in its deliberations a person more familiar with the views of
one of the parties than the elected judges may sometimes be. It is furthermore
worth pointing out that if the PCIJ and the ICJ had never had judges ad hoc and
had always excluded Members of the Court having the nationality of one of the
parties from sitting, their decisions — having regard to the voting alone — would
have been much the same.

It follows from the foregoing that the composition and presidency of the ICJ
will vary from one case to another and that the number of judges sitting in a given
case will not necessarily be 15. There may be fewer, where one or more elected

2

This figure takes account of the fact that a number of judges ad boc have been appointed at dif-
ferent times by different parties (for example, Judges Guillaume and Torres Bernirdez have each
served as judge ad hoc on six occasions).
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judges do not sit, or as many as 16 or 17 where there are judges ad hoc; in theory
there may even be more than 17 judges on the Bench if there are several parties
to a case who are not in the same interest. The composition of the Court and
who presides over it also sometimes vary from one phase of a case to another:
in other words, the composition and the President of the Court need not neces-
sarily be the same with respect to interim measures of protection, preliminary
objections and the merits.

Nevertheless, once the Court has been finally constituted for a given phase of
a case, i.e., from the opening of the oral proceedings on that phase until the de-
livery of judgment with respect thereto, its composition will no longer change. If
during this time there is a renewal of the Court, those Members whose terms of
office have ended continue to sit in the case and the retiring President continues
to preside in respect of that phase of the case until the delivery of the decision
bringing that phase to a close. This has occurred so far, in the time of the PCIJ,
only in the *Free Zones of Upper Savoy and the District of Gex case, but in the ICJ
on two occasions, in the case concerning the Continental Shelf (Tunisia/Libyan
Arab Jamahiriya) and in the case concerning the Continental Shelf (Libyan Arab
Jamabhiriya/Malta). A permanent judge who resigns or dies after the opening of
oral proceedings in a phase of a case is not replaced in respect of that phase. A
judge who falls ill during proceedings in principle only resumes his or her par-
ticipation if he or she has not missed any vital aspect of those proceedings. The
quorum required for the Court to be validly constituted is nine judges, excluding
judges ad hoc.

Assessors

The Statute and the Rules provide for still other possibilities with regard to the
composition and organization of the Court. Some of these seemed to have fallen
into oblivion, and interest has been expressed in reviving them in the Rules of
Court (see above pp. 17-19), thus making use of the freedom of action which the
Court’s founders conferred upon it. It should be noted that Articles 26 and 27 of
the PCIJ’s Statute laid down the conditions in which it could hear certain cases
relating to labour, transit and communications; the use of assessors by the
Permanent Court or by the special chamber in question was mandatory for labour
cases but optional for those concerning transit and communications. Neither
Article 26 nor Atticle 27 was applied in practice.

As for the ICJ, Article 30, paragraph 2, of its Statute provides more broadly for
assessors to be allowed to sit with the Court or its chambers, whatever the subject-
area being dealt with. Thus the Court can, in a given case, sit with assessors,
whom it elects by secret ballot, and who participate in its deliberations without,
however, having the right to vote. At the present time, when disputes of a highly
technical nature may be submitted to the Court, the use of assessors would make
it possible for the Court to benefit from the views of proven experts. Although

27



THE INTERNATIONAL COURT OF JUSTICE : HANDBOOK

both a party and the Court itself can take the initiative in this respect, no use has
ever been made of this possibility.
Chambers
Another possibility open to the parties is to ask that a dispute be decided not
by the full Court but by a chamber composed of certain judges elected by the

Court by secret ballot, whose decisions are regarded as emanating from the Court
itself. The Court has three types of chambers:

— the Chamber of Summary Procedure, comprising five judges, including the
President and Vice-President, and two substitutes, which the Court is required
by Article 29 of the Statute to form annually with a view to the speedy
despatch of business;

— any chamber, comprising at least three judges, that the Court may form pur-
suant to Article 26, paragraph 1, of the Statute to deal with certain categories
of cases, such as labour or communications (echoes of the 1919 peace
treaties) ;

— any chamber that the Court may form pursuant to Article 26, paragraph 2, of
the Statute to deal with a particular case, after formally consulting the parties
regarding the number of its members — and informally regarding their
names — who will then sit in all phases of the case until its final conclusion,
even if in the meantime they cease to be Members of the Court.

The provisions of the Rules concerning chambers of the Court are likely to be
of interest to States that are required to submit a dispute to the ICJ or have special
reasons for doing so but prefer, for reasons of urgency or other reasons, to deal
with a smaller body than the full Court. The proceedings before chambers may
be simplified (submission of a single written pleading by each party, shortened
oral proceedings, etc.). The use of chambers may accordingly prove particularly
useful for settling certain disputes pertaining to contemporary problems, such as,
to give but one example, questions relating to the environment, which seem to
be becoming increasingly critical, giving rise to international disputes of growing
frequency and intensity. In this respect, in view of recent developments in the
field of environmental law and protection, the Court, in July 1993, decided to
establish a Chamber for Environmental Matters, which has been reconstituted
periodically. However, no State has ever asked for a case to be heard by the
Chamber: thus the case concerning the Gabcikovo-Nagymaros Project (Hungary/
Slovakia), which raised environmental questions, was submitted to the full Court.
Accordingly, in 2006, the Court decided not to hold elections for the reconstitution
of the Chamber for Environmental Matters, it being understood that should
parties in the future request the formation of such a chamber to rule on a dispute
involving environmental law, that chamber would be constituted under Article 20,
paragraph 2, of the Statute of the Court.
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Despite the advantages that chambers can offer in certain cases, under the terms
of the Statute their use remains exceptional (see Article 25, paragraph 1). Their
formation requires the consent of the parties. Since chambers make it harder to
implement the fundamental principle of equality between the world’s “princip